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Court Hears AP als on Babd, State Drug Law

7 Justices Told Bir{.h Con I Wrcng Jail tor Pot lJse Calleil Out ol Date
Bc.6t-.-Y 1

C.LLD,.L.
Dr-{. 1,lc{b d

, Th€ Mlssschuse[ts law' msklnE it a critne lo distri'
bute information on buth
'control End abortion was
taken unde! advisement Yes-
terdsy by state SuPreme Ju-
diciel Court.

Arguments were heard bY-

the court's full Panel oI
seven judges in an hour long
d.bete on en aPPeaI bY wll_
Iiam n,. Barid, 34, ,rf HemP-
steatl, N,Y.

B6ird was found Euilty in
SufIoIk Superior Court Oct.
1?. 196?. on charges or vlo-
hling the law alter he.d-is-
cussed birth control atudet
and.exhibited them at a Bos-
ton University student as-
semblv on APril ?, 1967'
rl his conviction is upheld

Baird lacas a maximum sen_
tence oI tive Years in Prison
ant t $1000 fine.

The court will Probable
deliver its Iilding sometime
early in JanuarY.

B.ird was indicted under
Drovisions of the "Crimes
;Eiinst Chastiuy laws, whlch

, d;tr llom 189?

Del€nse AttY, Joseph J.

Balliro ar8ued that the law
violaies Baird'6 constitu'
tional right to free speech

and interleree with en indi'
viduals "privste right" to
plotect his heatth and his
life.

Ballilo told Chiel Justice
Raymond S. Wilkins 8nd the
coult's six associate rurticcr:
"tJnless this statute is 5truck
down, we will cutinue to be
Iaced with a very mon-
strous thing. the efiects of
unwanted Pregnancies."

ima

, some carrying
bolition oIcalling lor a

law,.

20 tuP:
outridc tha

The Massachusetk narcotics law which
t.ni"iriiiiuana as a harmful drug and
riiv,a-li i;,t terms lor possession of pot

wa9 chaUenged as out oI date and uncon-
.tiiution"t visterday in rrSuments belore
th? Supremo Judicisl Court.

The arsunents came a! t}re futl bench
* tf,. ttiiti Court beard cases involving
j^.".irr -Dl l,"is, 26, end rvan weiss, 25'

[iil,,'.i Firit"a.ipt il, who were convicted
i" -ttl"r"tt. 196? oI- polsession ot five
oouidc o! mariiuatra. The two men were
i"f.-."- i"i" cusiodv on March.ll, 1967

iiiii tiii ct"iooa'" trunk conhin-ing the
J;;- ;i'Lo8an rnternetional Airport'

ihe ease attracted national attention
*r,." -S"o.rioi 

Co"rt Ohief Justice G Jo-
seotr-tiwo freta a ttuee weekE hear-ing at
urlich experk testiJied concernlng the use
rnrt eflecis of marijuana'

In arluments belore SuPr€ e Court
cr'l"i .riitG n"vrno"d S. Wilkins and six
ii.'""]it" iii"1i."r. special Asst. Dist' Attv'
iili"iE. St. ct"ii 

"'arned 
that the "gteat

weiEht oI medical opirion is that maruua-
;"-:J';- hat-{;i ird dangerous dru8"
5i itair aieued fiat "there.is no constitu-
tional riEht to smoke marrluana."*'i;:;;i--b. 

oieii, cou"."t for Leis and
w"i.il-'ln uising the court to itrvalidate
the stlte drug law as Iar as marlJuar' ls

"ii"*."ia. s-aid that "the legislature
irto:oii--ilia.ti the law in the might of
modern icientitic knowledge. A peEon

shoulcl have E right to choose.his own in_

iiii"'inij; ot".i -""ia in arsuins that thG
l-ri""i-oi m"riiran. is tess harmlul than
that oI slcohol.

"A million snd a hall students-hav'
hp€n usinE this drug"' Oteri said' Ite 'r'Jiil -tL;i mirijua-na ''has potentionel
iiim to a mlnisc,ile number, and to e vasl
number has no danger."

st. Clajr said that medical testimon]
Eive-n ii ihe-superior courl, }rearing-las'
i'"li 

"t 
J","t tt 

"i 
"-ariiuana is more dan

ierous than alcohol. There is a clear-esso'
;ration between Eariiuane end hard ner
ioli"-".-"na to s"v tt a[ one does nol lead tt
ii. "iri* i" iti"iti"c our eves to l.l'!e real
itv of the situation," St Clsir said'

St. Clair said that the present Masse

chusetls drug Iaw which includes- mau
iuena in its ban ."is a const i tutional .e 

xer
;is. ol the policc power Ior plotectron o

if,"'i""Iii,-iit"ti and welfare ol th'
Dub'lic."' oteri attecked the law as being uncon
+itJtlo""t''li"iu." "the severity -ot th

:ltgt*r,x;ix#i'ii'T*""i: il,L:

"oss 
ot arreiting kids lor being prelen

,nd lor DossessinE smell amounls ot merl
i'li#it'"-'"";GC'Jare'in on out potenti!
iesources." he said.

,";;:"",nr*lr,,H:i'""'r:'I9'"Jtt
told the justicer,

He argued that sulh
Dl'egnancies Present e Jar
ireater Problem ttran uglJe'
real disease Or in moraury.

Bauiro said that the Pres'
ent law "amount! to a cotn_ -"

Dletc, brosd and sweeping
proscriptiolI agaln!t any lno..
,ll birth control actlvltles."

Ba-ird. who ha! been Irce
on bail Dendirs th. .PPeal'
was eccompanicd to the-

court by hL wil. ehd two ot
hi! children.

tlf cver lhere war an dpen
invitation to Promis(uity snd
sexud liceuse it could not
have bccn better mad. than
by the deJendanls own r'-
rnarks.

"The ergument that freer
,.t irth control inlormrtion
'ii reduce ill.Eitinrci.! i!
unlound." Nolan said.

He argued that sny
cjrancc in tle Pt.!!nt l3w
shdultl cohe frcm th. !.grt'
letui. and not lrom thr
corllts.
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Turhs Down
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BOSTON (UPI A IederalDistrict Court judge denied to.day a petition of habeas corpusby Wilianlj .- Rairri, -X birthcontrol crusader serving athi€e:Inonth jail term for distri.buting a bilth cont.rol devrce toan unmarried coed
Baird had sought his releasefrom the Charles Street Jailclaiming ttre state laws undEIwhich he rvas convicted violated

lhis constitutio nal rights of free
ispeech.

However, Judge Anthony Ju.
Li an said his court agreed g,iththe Massach usetts SupremeCourt rvhich ruled that the,,be.stowal of a contraceptive loamtoayoung tvoman', in a Bos.ton Universjty audien ce" April

7 , 7967, added nothug to the un-
d etsta nding of the lecture(Baird was giving) and ryas notan exercise of a right Euaran-teed under the First Amend_ment.,,
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BOSTON (UPI) - A federa-l
District Court iudge denied to-
dav a Detition o[ habeas corPus
Uv tlt'ilfiam R. Baird, a birth
control -?fusifilct-rvlng a

tln'pe month jajl l.errn for: distri'
hrrting 2 birth control delice to
:rn trmauiod coed.

Uaird had sought his release
from tle Charles Steet Jail,
claiming ihc state laus urder
rvhich he was convicted violated-his 

constitulional nghts of free
ipeech.

However. Judge Anthotry Ju-
lian .eid his court agreed with
the Nfa ssacl-risetts Supreme
Cc'urt t'hich ruled that the "bc-
sto'wal of a contraceptive foam
to a young worn2.n" in a Boston
tiniversity audience" April 7,
1967, added nothing to the un-
de]'starding of the lecfure Baird
cas giving and was not
an oxercise of a right guamr-
tr:rxl under the Fir-:st Arnend-
lr1ent. "

The judge said, the.refore,
Baj rd ''is not in custody in vi-
olation of the constitution and
la.q.s of the United States."

Baint. 37, of Hempstead, N.Y..
has about seven wee,ks to So orl

r"tris jaii sentence.
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Adupcate Jatte_d:
t Was tnAudtentce

Suffolk police
infemupted a lec-
ture on abortion
and birth control
in Huntington

xr^rt-Aiitrl-*tn...
arrest the speak_
er, William Baird,
and Mrs. Nancy
fuur ManJredonia,
who had her
1{-month-oki
dar rshl."' ',irt
her. The police
chargedBairdand
the_ mother with
endanger.ing the
welfare of a
minor. At leifi' Peter Manfre-' 
donia ministqs to
the welfaie di'daughtei .':

.'-I(athryn: Page E.

I

l"l:l:.lYyu" outspoken advocacy or

i"# jf ili.'*"l:l :ffi Ti :,:
* gspally plan..;iry ,airests.ior. test
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eoed .sar.cp7$cfl1l:ihat nif the joicc

Baird.. \r,ho.rtve! rn dellpsleadi anal

l".J:,':.,,,".:":::ill_the 
ctrird,_they ,.ourdn,r i.;,il; l::,I[llji'::'i-ii1,:::i;,jlfs,Tj

'rave 
l.elt a diaplD4gm, ai$ox of 6il.Hr gs.- i^ rrreir rorvnr. Tic comnunltief are int'ol pius arrd a ciil (sei*i:at-thele"tr."l 
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Village's Abortion Ban Struck Down
tiond have been restricted in Huntington and Babylon
Towns, and the county health board has banned non-
hospital abortions. Hempstead Village,s law, which
lim-its abortions to hospitals and clinics with hospital
affiliations was the first of its kind when it was

By Jerry Morgan
Hempstead Village's ban on abortions in clinics

that are not affiliated with hospitals rvas struek down
yesterday ln a unanlmous the A
Division of State

e ecrslon y the four-judge panel could affect
other local abortion bans because it said that "the
lstate has not conferred the power upon a village to
lcnact an ordinance of this kind . . . The regulation of
the piactic.e of medicine, and the;p; can be no doubt
that such is the effect of this gfalinance, is not a
rratter of an inheren y local natrtre and has never, as
ifar'as we can perceivq been considered to fall under
the autority of the village level of government." The
justices said .that Iocal authority concerning health
and w'elfare was limited to local problems soch as
'sewage, rubbish disposal and the removal of health
hazards.
. , Laws similar to that of Hempstead Village are in
'offect in the Towns of North Hempstedd, Oyster Bay
and flempstead, and in the Cities of Glen Cove and
Inng Bi:ach. In Suffolk County, non-hospital abor-

passed in Marc*r. The law was challen
Bai who a
twasu ln to r in State S e
e.ste s o a t

lliam
Iage, but

t,

evt

e
opgn tomorrow. t=

ge attorney Saul rowitz, said when
notified of the decision that he would have to discuss
t}re possibility of an appeal to the Court of Appeals.
t}re state's highest court, with the mayor and board oI
truStees. But, he siad, "our law was the first and
others were patJerned after, il so it might directly
aflect them."

Hempstead Mayor Dalton Miller said: "If this is
the decision, we have an obligation to the citizens of
the village to appeal. There is a hospital in the village
where abortions can be done. I am not happy with the
rrryoit."

Baird, however, was happy . "This is the best nervs

've had all year," he said. "Th slon refletts
ou t." Baird said

I

William Cohn, attorney for the Eastgate CliniC.
Garden City, which is fighting the Town of Hemp-
stead's law, said last night: "1'his will mal.-e my case
stronger. It's very interesting. l1n happy about lB
you can quote me on that." Hempstead Town -{[
torney Howard Levitt said: "Naturally, that is , if
s€parate case, so it won't automatically apply to th$
lown ordinance. But, at the same time, of course, &E
Iaw we have is patterned exactly after the villag4
The mntenls are identical. I think what will haptth
is that we will probably go into court with them on.an
alreJ set of lacts ,ri se" if it [the decisffi.
applies equally to the town." . ':

The town has tu/o abortion clin.ics, Eastgate and a
clinic run by Dr. Sar:l Bilik in Westbury. . ".i

The Ociober decision by State Supreme CoU$
Justice Sol Wachtler, upholding the village's law, cdrii
tradicted a Statc Supreme Court in Rockland Couf
ty, which overturned a similar local ban.
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Berrd annested

delivering a letter
Abo$ion advocate Biil Baird of 'valley Stream, L.I.,

1,/as arrested on disordelly conduct charges in washing-
ton, D.C.:/estcrday. He was released on 1i253 bail and
ordeieC to api:ear in a Virginia court on lvlonCay morning.

tsaird rvirs seized vliile standing in lhe halhvay of
Wasltngton's i{alriott TrYin Bridges Hotel. He lvas wait-
ir:g to delirer a letter to representatives of the Naiional
Bisirops Cclierel-:ce, \,/hicil was meeting aL the hotel.

The ietter asl(ed the bishops, among other things, to
"stop inflammatory rhetoric calling pro-abofiionists mur-
derers and baby-drowners," and to "stop breaki[g section
3C of law 5.01" - a tederal statute forbidding ldbbying
by tax-exempt groups-

Baird also requested permission to sholv the bishops
a lo-mirute "educational" film on allortion.

Joseph Horgas, a private detective hhed for the confer'-
ence by either the bishops or the holel, made the arIest.
Baird claimed iie lvas sta$di goutside the colferetce room
lvhel'i Horgas suddeiri-J, shouted, "Get out oi l'ieie, you're
rxrder arrcst."

The abortion advocatc rvas answering a repolter's qttes-
tio)'l cir holr l'r):-ii1y \tomerl he h.".s aidcd, altd he thinks
hjs revelal:ion ihat 62 per celll oi tqen lvere Cathoiic
'Lright have set HolEas off."

I-Iorgas is a Catholic who opposes allortion, Baird
clains. The bishops said they had noihing to do with tlle
arrest.

"This is as poor a move by the police as wher they
an'ested me for corrupting the morals of a 14-month old
baby," Baird said. "They can jail me or kill me, but they
won't stop the abortion movoment."

If convicted, he faces a possible one year jail terrr.
Baird is represented by American Civil Liberties Union
lawyers Philip Hirschkop and Dick Croodes. The arrest'
vras his eighth.



Abortion
Bill Baird resumes his battle

,f 6,1p.'fer L
Novemb€r 23, 1973 - JOURNAL - page 9

He said the withdrawal of the Temple's award
ranks with hi! eight r€parate imprisonnrcrrts in five
different statcs for a variety of "crinEs."

Baird said he clullenges the members of the local
Ri8ht to Lif€ group to en open debate any time they
wish to air their opinb ns in a public forurn

Baird said that since the contDversy in the city in
October 1972, he has never been invited to Merrimacli
Valley either to speak or debate eien though he tried
for we€ks to g€t a publiq forum to8ether to discuss the
abortion issue after the Man of the Year auard was
withdrawn.

"I would like 'the people in [rwrence to know
that as conEervative as thev nEy be. their sex drive is no
different from that of pebpbin New York-they are
having sexual intercouse as much as people in Newl
York, and women are gsttingpregnant and are needingl
help," kird declared.

Although his.clinic in Boston is only a few weeks
old, people from l:wrenc.e are already contng to it.
because its exist€ncc has spread through
wordof-mouth, he said.

He emphasized that hisclinic does free pregnancy
te8ting which is rtrictly confidential, and that no
teensger has to be afraid her parents will be notified or
consulted in any way '

Baird said he often finds himself defendiog his
position on abortion, not only on moral but on
financial gro unds. He says bolh his clinics arc strictly
non-pmfil-the only inconrc he rnakes is through
speaking cngagerEnts,

Ncxt week, Baird said, he plans to bc at his Bonon
cunic lo oversce it6 oparstion. He 6aid he hsd to sraff
the clinic with Ncw Yodt doctors vho are licensed to
prrctice in Mass:chusctts because he hasn't yet found
aoy in Massachus€tts who cue to abort 13 year-olds,
since it is I yet considercd lllcgel.

Balrd pointed out thrt thc Federal courl has 20
dryr to mrke r rulinEon hlg suit sgsinsl the strte Board
ofHealth.

"I ve never lo3t acaie in lOvears." he said.

By SUSAN BATTT-ES

Birth control and abortion advocate Bill Baird,
who totiched down in lawrence at about this time last
year when he caused I furor with his opinions, is back
in Massachusetts causing anqther storm ofcontroversy.

The boyish-looking father offour has opened an
abortion clinic on Boylston Street in Boston, and has
announced that pregnant females aged 13 and older
who want abortions may have them performed by his
sr:rff of !hree doctoni. all imported froiii New York.

Spealiing from his btilr control and abortion
clinic in Hempstead, N.Y. T\resday night, Baird said he
op(ned his Boston facility on Nov. l5,andhasalready
aborted womert from Greater Lawrence as well as
women from other parts.of the Eastern s€aboard.

"I'm again at war with the Roman Catholic
Church," Baird said, recalling the incident in l-awrence
last year when the Brotherhood of Temple Emanuel
withdrew his Man ofthe Year Award because of Ureats
of an economic boycott from area Catholics and
members ofthe local Right to Llfe goup,

Baird said he has frlcd suit in the U.S Federal
Court asking that all Massachusetts Board of Heslth
regulations regarding abortion be declared
unconstitutional.

Those rcrirlarinns, he said, include age limits
wlueh oen1, trufl,.rr\ Ulc nghr [o an abortion without
parental consent.

The state heallh board's regulations also require
certain kinds of equipment which, Baid said, arc
unnecessary, exlremely expensive, not requ ed during
norrnal chfl dbirth, and not requtued in other states.

He said cr^ildbirth in Massachusetts isrft
regulated-bsbies can be dcliverdd irt homes and in the
back sents oftaxisas well as in the hosf,l!3l; vaseclon es
fo r males can also be given at home , in a docto r'e ofilice ,
in clinics, or, if the patient chooses, in the horyital.

But when it comes to abortion, he rsld, the statc
has devised alllinds of regulations which, he said, are
blatantly unconstitutiona.l.

E|LL BA|RD... 'l'm agin d lyar with the Roman
Cstholic Chuirh.'

Baird said he has also filed a $3 million damage
sdt against Rhode ldand state Senator Erich Taylor,
who, on a radio progam on WMEXin Boston referred
to Baird as a *murderer " Sen. Trylor is prominent in
Rhode lCand's Right to Ufe fiDyctrrnt.

"Thlt is the first tirne in this country that a person
must prove in court that abortion ir murder," Baird
said. Up rmtil now, he sald, persorls could and did rnake
accusatlom like &n. Taylor's without fear of legal'
reprisal.

The long.term birtt contol crqsader old hc
hcsn't forgotten his experience in Irwrenca lsst ye8r.
He rank it as one of the more inscdible ln his camer of
fightlng for the rlght of woncn to contrcl their own
bodies.

..+
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Pro-qbortion
walkers wrioe
at Stqtelwuse

GBEAT BARRINGION

- Tte sixday, crossdat€
"Abortlon '. [teefom
March" by 1l Simon's Bock
Early Coltege studmts eu*
.ed at tbe Statehouse h Bos'
ton yesterday ufren the stu
dents presented to a gwer-
mr's alde pettdons support-
ing the "right of minors" to
have abortions wilbout pa-
rental consent.

Sally B. Urger, a llitmn's
Ro'ck studeut who orgadze'd
ttre merch on tef,alf of
women's rights dvmate
Blll Baird, said the gioup
spoke for about l5 miutes
with. Davld S. Liedcmun,
cliel secretary to Gov. Mi-
chael S, Dr*akis, ard ad(€d
that the govemor mske a
statement about the ddns
ol' minors seeking abor-
tions.

. Ms. Unger said three
male and elght femle str
$nts participated h the
mareh, whie[ began ; ir
Westlicld ".last' Ifursdry-

hllps://newspaperarchive.com/berkshire eagle'oct-20'1976-p 27l Page 1 of 2
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soe suo rtrey
vate homes
en route.

$ayeq m pn-
and cbtrches
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Baird resumes hattle

Abortion consent law final
By RUTH YOUNGBLOOD

Uniled Press lnlernalional
BOSTON - Desperal.e unwed

teen-aqers found their abo ions
schedriled for todav cancelled with
nowhere to turn eicept concerned
counselors trying to explain a law
reouirins them to obtain consent
froin tndir parents or a Superior
Court judge.

Ahortion rights advocate .

William Baird. callins the state
supreme court s retusal [0 olocK
the abortion consent }arv "a
tremendous blow to the freedom of
young people," set up "Teen-Age
Hotlines" end resumed his seven-
year-old legal battle.

The justices Thursday voted 3-2
to denv the reouests of Baird and
the Pldnned Paienthood League of
Massa( 'rsetts for a preliminary
injunction halting enforcement of
the controversial law necessitating
parental or judicial approval in ad-
vance for abortions for unmarried

said one frantic girl who asked to
remain anonvmous. "Thev'd never
approve of in abortion, and how
am I supposed to get out of school
without them knowing to see a
judge?" she asked.

Six counselors manned the
Dhones at Baird's Boston abortion
Alinic, patiently explaining the
stioulations of the statute and the
technicalities of obtaining an at-
tornev rvhile Planned Parenthood
oroviiled a similar service.' A sDokesman for the 9,500
membrir Massachusetts Medical
Society said the organization will
studv'the law and issue aP-

oropiiate suidelines to physicians.' Violation of the law bY a doctor is
treated as a misdemeanori there
are no Denalties for tlte minor.

The rine-oaraeraoh order issued
bv tlre suirreml 6ourt ThursdaY
said. "rnere has been an insuffi-
cient showing on this record of ir-

reparable harm" to warrant an
lnlunctl0n.

Nicki Nichols Gamble, execuhve
director of Planned Parenthood,
said. "We're going to monitor
levitopments with In eYe toward
litisation."

DTescribing the larv's stipulations
as "horrible ior women ot anY

ase." Ms. Gamble said her group
i'iviil be taking another look at this
when we f,'ave records of
hardship."

Ms. Gamble, "appalled at what
this is going to mean for Yorlng
women unable to sPeak with their
parents," said they'll have to "ap-
beal to an absolute stranger in a
black robe."

"Some will Eo out of state, some
wiil carrr., un-r'. anted children to
term anCi sonte rvill obtain abor-
tions illegally." Ms, Gamble
predicted.

women under 18.
Attornevs for Baird then filed a

motion foi an evrdentiary hearing
before the high court challengirg
the 1980 statute.

A snot check o[ Boston area
c[niciindicated several scheduled
abortions on minors were cancell-
ed, with the agitated patients ask^
ins. "What should we do? "

Illost youngsters rvere urulrvare
that the law had gone into effect.

-."My 
parents 5re very strict,"]

tRAMlt{GHtftt u$t
D. S0,'p0



BROCKIOI{ EMERITISE TI{D

amcKl0ti nts6
Bmcn0*, Bfr
ue"e

Bill Bai tired man, but refuses to quit
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Practicatlv every word out oLilill Baird's mouth' even

t 
" 
ii,-riiGi o p-iru"uv dcscriE-Ph:Irna is - abortion

activist - ls clntrcversial.*"'ir"ti;ri-r,liii-vears 
of fighting for women's -rights to

r"""aom o'i choic€ ,or abortion and birli @ntml' ne nas

"fso 
Oeen Oe"crileO as a devil, a mutderer' a "@lrup(er ol

;;r;;;;d ;p".p"trator ol ;'crimes agatnst clastity'"
--iit"i'ii v[ji!, iliu sui"a b til€d.'. ' tired but stiu

"slti **o r* *wn," he said during. an qt"Ta tI
urcek. Baird was in Brocfton spproachitrg dl$-ct,tes- T9
s{$ools about th€ possibiltty oI givitlg lectunes tnls lax' '-r'

hurk strcn t read that I'm a devU or a murderer''---vJ s.ltd ls not about to forEa*e hls cause' a cause

ror 
"rr"iLliJn"" 

*-" jiu"a 
"ieht 

times in five ststes- for
iiril?,Li.it 6ittt con'tool' ttiittarne has b€er Placed on

iqlo cies tetore ure U.s. supreme court'-" Iffird tiitlo".r poU:s iave said that m p€rc€nt of the

A"#;;E;d';tdtt t"gar'"a abor{ion' Baird worrles
ir,"i iiiot't'r" irre aciivi.sts mav succeeo in pttshing thmug!

r l3"iiffti,iti""ar- "trena;-t 
ttiat bumaa'liie oegins at con'

I iJ-i"i -arins atortlon €quivalent 0o murder'I**iili"E;'iG-;i it-; s4 ne€aeo Ior ratiricatloo' i',.

.rroiilri&o,Gai, iiave alreadv pass€d ameodments

that himan tile begins at coDceptloo''"';:ffi;ffi-;T; a*u oirt r dgtrts 8s a *olra! in

ahe next two to thrce yearq unless women b€come agI€s-
slve," he pr€dicted

: Balrd believes lie s@aration of churci and state' ore-
of the basic commandments of our soci,ety, is being eroded-

"Ilrc people oI Massaclusetts have been so brain-
washed by-the polittcal arm of the RomaI Cattrolic Church
and tew pe@le have the guts to teu HuEberto Cardinal
Medeiros that we apprcciate his viewpolnt but h€.has no
rfght to use hts pouucsl base to force au Amerlcars to b€-
lieve by law that a ,ertilized egg ts a persoq" Bald said.

A6ortion, tre Eei4 agr€eing lor once with tds prgllfe
owilnerrts, ls a moral lssue. 'It is a moral qu€slioq Uut a
Dersona.l and a prtvate one."- lterr is where any simtlarity in thinking betw€€n him
and his opponents end. "l think it's evil to brhg a baby tnto
tDe world ibat you can't carc for, woo't love," he said.

According to Balr4 tllerc were two eYents that caused
him to b€cline, ln his own wordE a "social Felormer." Ttre
first was the d,eath oI hls sist€q lruise, at age 12, wlren he
was nioe. She was r€cuperating fmm a n pured appendix
wtrcn she died of a cercbral hemorrluge while in tlre hcqli-
aal. Baird sald her death may bdve seositiz€d him to
vomens' rc€ds, €.pecialy since a doctor originauy mis-
diaEnosed th€ case, saying th€ girl was suffering frcm
meestruatioo crarrp6. ' 

I
fte second €vent occ1lrltd in the early 1960s, wbeo as\

E€dcal direclor lor a pharmacsltical firy' tl.e rltale a 9a+
;t a h@ital lD New yor* and a vporan wto had att€tnpt€o
ii id,i-.t'ri""""n o"a h his arms' a coat hangier stilt enb€+
;;;;;;b.n'. th lncktent marte bim rcsolve tro flgtt r
lor legat abortloo and bldh control'

.l},c Brooktvn+orn Batrd opened tlrc Ord blrth control

- "r"'it'iri"lt fi" ltIe nation ir t ong Islsnd tn 1965 vitrcn

ri-ir'.ii'l6ri rc€l"ratt[e liberalized its birt'h control laws'
;ffi;t iiitdrcctor or trvo sddittonal cetrters' a secorid

oJG x"* io* *a one on Boyls on street ln Bds0on'

rte ceoters p.P'tF'T:l:giYili$H3H*H

ffiffie$Ffr"#ffir##ffiffi#
I.,$ffirur**xxJr;ls,'rJff I#:'-*

In 196'/. *tEo oDty docl,ors ln Massadlusetls wer€ 'aI'
lot#€d to d*tribute birli control devices, and tben only-to
marrleal coupl6, Bsitd gave a lecu[e at Bostoniuniverslty
iuout utrth control. When he gave a can ol Spermrcloal
roam to an unmardeO l$ye:ir{l4 he was arrested He was
;;at*d *d rn re?o sitt t6 days ln the Charl€s stre€t

,ail, "ctEsing rats out o( mY c€[."EILL BAIRD
. . . he'rcfuscs lo qrtll

)
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Ad,uocute of abortion, rights
Ot uu,nd, clin a

wants s
,

BY KATIiLEEN MELLEX*

6

A1\THERST Bill Baird, advo-

cate for wo le all
ina lausg

(io.n
lent
but

s, says

has not Yet at'
"shooting war"

the nation is facing

akened to the
on the issues,

a vlo-

IhESPA.IN6FIELD I'4CANiNG UN ION +/rt
I,CS
let

most abortion clinics now emPloY

armed guards in order to Protect
themselves from violent attack.

In addition to the DMZ, Bai-\
said he is encouraging clinics to-

take other prbcautionary measures
including the use of metal screens

on windows, PeePholes and dead-

bolt locks on doors' ,,'
"We must defeird ourselves. . ' ' II

vou hurt mv clinic, I'll fight You to
ihe death 

- to Protdct it," said

Finally, Baird encotrraged t-cCei's

vouns oeople to become more
'r.uG ii, ensuring their continued
right to secure a safe and legal
abortion.

"Young PeoPle today are spe-cta'

tors to th1 woik no\r being dbiid f6r
their own Ireedom '.. a freedom
being destroYed right under their
noses," he said.

fact.
Baird. rvhose abbrtion clinic in

Nfi16ik CitY wds firebombed in

19?9 with 50 Patients and staff
members on the Premises, sPoke

Tuesday at the University of Massa-

chusetts about the increastng num-

ber of bombinqs at clinir"s' To dat'e'

he said, 63 clinics have been

damaged or totallY destroYed bY

such bombings.
: In resDonse, Baird calls for \'vhat

' he calli a 50'foot 'DMZ' (demil!
, tarizecl zone) in front of every abor-

. tion clinic in the country'' Filteen Years ago this week,

Baird was irrested at Boston Un!
versitv for disPlaYing a Poster
showing different methods used bY

women to abort unwanted children,
including coat hangers and knitting
needles.

oDtr
Today, Baird said, Young PeoPle

don't even know about the methods

that were uied for manY illegal
abortions.

"This eeneratioli has been raised
in a timi when both abortion and

birth control are legal," he said, but
ihe right of women to choose these

optioni is being drastically and vio-
lentlv attacked.

Biird nlaccs thc bialne for lhe
attitude on what he calls "rightist
terrorists" who have been PsYcho-
lbgically and physically attacking
clinic Datients.

He aiso blamed President Reagan

and the Cathotic Church for their
lack ol tolerance on the abortion

Reagan, said ,Baird, "has done

more to set bacli human rights than

anv oresident in modern times'"
ite also calted for the bishoPs of

the Catholic Church to "learn toler'
ance" for the many PeoPle oI differ-
ent faiths whose religions do riot

condemn' abortions.
"I believe in the right to demon'

strate," said Baird, but "the right to
freely walk in and out without being'
punched, kicked, sPat upon or.PsY-

chologicall/ - mugged" must be

protected.
:.- ... -'. ---'O tr tr --" ' -

Baird said that thg nation is now

';on the verge of a shooting war ahd

(doesn't) eign know it'". He said



Baird tells FSC students

Jrf,ffi#.glT'.ls*Hnder
FITCHBURG

attack'
When abortion rights activist

Bill Baird asked several hundred
Filchburg Saate College students
yestcrday how many think women
should havc the right to choose an
abortion, virtually every hand
went up.

Baird was warmly received by
lbe students, most of whom agree
*ith him bua when he began his
,ight 25 yesrs ago for a woman's
right to birtb control information
and to a sare, legal abortiotr he
was not considered to be in tle

'ma iostream.
He was jailed eigbt times lor

speaking o[l th6e issues and in-
volvcd io several Suprmeme Courl
cas€s cballen8iDg laws lvhich re.
stricted tbo6e rights.

Eaird hasn't chang€d much, he's
slill fightiDg, only now mor€ of tle
coutry is otr his side.

IIARO.FOUGTT RIOHTE

However, he said those hard-
fought rights can quickly be takeo
away if a man like Robert Bork is
confirmed to the Supreme Court.

"U you doo't 8et iryoived, i, you
don't fight for your rights, can't
you see how you los€ those rights,"
Baird asLed the studerts.

When Baird asked hory many
have writteB to their congressmao
or the Senate Judiciary Committee
in oppo€ition to Bork, only a Iew
raised their hards.

Baird said be thints the studerts
Iave grown complacent about t[e
rtShts ticy ta&c for Sradrd. '

"Pleas€ sate ug your lreedom
lr u!&{'rtlacl li}e lever beforc,"
he sai4 .,.,

. 8e rtr 0rst jailed lo Ner Yort
iD 1965 for shositrg a diaphragm
duriog a spoech. Several yeart lat-
cr ho rrs sr,est€d h Eosto! for
dbphybS r conoo'm ard coBtra-
c€pllve loaE. h a |ltlblic appesr:
116,.. .

ott rx txForl rtox
Slme that time SuDremc Court

cas.s brouSht by Baird upheld an
[rdvidual's ritht to obt8in idor-
matioo about birtt cortrcl the
ritht of r EdDor t,o r€ceiye ao
aborUo[ rit[out the cons€ot of her
parelt3 rld laid the grourdwort
{or the cas€ legalizitrg sbortioD.. Trsrty or eveo l0 yeelB ato ths
dlsptay Baird showcd the students
ol cotrtraceptive devicac yould

. have b€c! shockirg.
Far more sh{rcking to the stu-

dents were the ekmples of imple
meDB womcrl us€d for illegal
abortioos prior to thc Supreme
Court decisioD legalizing abortior.

The storica. of knitting neodler
eDd coet haBgetB, used by rvomen
belore maoy of the studeDB were
bom, !o doubt sourded almost irn-
pmbable !o them.

However, Baird corteoded
Fit hbug has!'t charged Bll that
mucb. Wlen he visitsd the city l0
years 8to he threalened to start 8[
abortioo clilic sod he said by a
cau be made to Burbaok llo6pital
yesterday there may still be 8 reed
for such a place.

"HEi 
DlrflG montloXt

. Balrd said when he cllled Bur.
bank aDd ssked about abortion ser.
vic6 be res told oDly therap€utic
abortioB are perlormed there.

"We haveq't gone very lar io

this country," said Baird.
Baird said he still gets'dcath

threals and po.nts to the receot
lirebombinS o, abortion clioics, ir-
cluding his own on Long Islald as
evidence of those oplosed to his
ideas.

"I have to rroffy about b€ing
shot.,.I hale to woffy about
b€ing purched," hc said.

About a doze[ people protested
outside the 6uditorium where
Baird was sp€aking ard listened to
his sp€ech.

One man llolding a cruciril
asked Baird, "D):.,0u believe in the
law of God a! tought by JBus
Christ."
.Ftl.l.trao rxE uflt ta ttEa'

A small groi f waited until aIt€r
his speech to clEliri.B: Baird.

"Ttese are g,)o4 lids and you'ro
dupirg them and you're filling
them full of lie:;," an older soman
said to Baird.

"You are murdel.ing a p€rson
when you perrorm ar abortioll.
You hate God . . .you are 8€ttin8
even with CoC," said the womar,
who refused to givc her name.

Lynda Magn,:r, a :lo.year-old el.
em€ntary edu,lation major from
Woburr callc&-Baird "quite a
guy."

She said she was yery impressed
with his sp€€ch atld \eas shocked to
think that he had be€n arrested .t
one aime for disseminating iolor-
matioD about l,irth coDtrol.

"l wouldn't choose to have an
au4tiotr but I thinl I shodd bave

th€ right to choose one if I want
one," said one student.

She s3id she did not want to give
her name because she has seen
an!i-abortion protesters stoppin8
p€ople going into a Worcest€r cli!-

i1":10 
"t. scared bY these Peo-

.HAYE BIGHT TO CXOO'E'
"They're very quick to condemo

everybody else," sbc said.
"I think they're way off. I just

think we should have the right !o
choose," said Julie Heinze, a 19-
year-old FSC sophmore lrom
North Andover

"Irok at all the decert people
who support abortio[ righls. Areall these people murderers?,'
Baird asked ah€ students.

About 60 of th€ studeDts were
members of a Psychology ot
Human Sexuality class at FSC but
the rcst showed up b€cause they
s€rc isterested, said psycholosr
professor Alan Eernstein.

"They have choices to make in
their lives. The lmporrant thing is
that th€y have the right to hear it."
he said of the discussion betwe€n
Baird and the anti.abortionists.

When he bega[ the quesa tot
reproductive rights, Baird said he
never thought he would still be
fighting 25 years later, but he ad-
mitted he doesn't know how to give
up.

Many women and others o! tbe
sam€ side of the issu€ have often
disassociated themselves with
Baird and charact€rized him as

someone *ith a tal€rt for seu-pr}
motlon.

But Baird, who ruDs noo-Drolit
abortion clinics h Boston' and
LonB Island lald be is certsinlv not
in it lor the money and lt has;ven
caued biE to lose his familv.

He alio Doinb to tle time [o has
spent in jail as part of the heavv
sacrilice he has made ,or ul;
cause.

"I cao't eveB get my own hds Lo
get tlred up" abost ahe caure, he

Baird, who sp€aks frequenuv
arouDd the countrt', said he'wouli
like to ease up bu-t be Just doeso,t
see a[yoDe willirt to tate up the
ltSrlt.

"I have done a lot of (ood Ior
this natioa," said Baird. -

"I'm ctrtair| t00 years from ooy
he wiu be rememSered as one oI
the bistoricel ,igure3,', Esid B€m.
8lelr.
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BiII Baird fears
anti-abortion issue
\ryill start civil war

By DANA KENNEDY
As.lar.d Press

BOSTON - Bill Baird says he's
more worried than at any other time
durilg the 26 years he has fought
for birth control and abortiotr right&

Baird said he fears tbat his work,
which led iu psn to. tbe l9zll-$r:
Dreme Court decision lepalizils
abomotr, mrght swrltty come uD-
done. And he's conceroed ttrat tro
one understands what's at stake in
the growing battle between atrU-

turn into Northern Irelatrd unless
p:9}!q takq. se,ri9!9!- ltrt Tq,ly-EAI
be;qcJ,YqcS'"

Baird, 56, predicts women are
about to lose important civil rights
allowing them to have abortions
atrd to choose birth-cotrEol devices.
He describes the o$laught against
ibritlci as '.ha rcault cf an cgtaes.

tion movemetrt is to keep wome! at
home wsiting with the pipe and

-slippers," he said. "It's called con-
trol."

Baird says he begau his crusade in
the early 1960s when a woman died

oons file of old press clippirgs that
detail .his brushes with the law -like his 1967 srrest for distributiog
coBtraceptives to Bostotr Uoiversity
studetrts.

For a man closely associated with
the oDce-revolutionary coucept o:f
sexual f reedoq-EdgL!94&gneqi-

He has
his wife and 4 children for a.lmost

came after his children
pro.abortion activists.

"I see war," Baird said. "I see that moved them to an undisclosed
somewhere in New England anq
lives alo[e "behitrd a six-foot-hieli
fence" on New York'sT5iEGEi I

Balrd's two other counseli[g clio:
ics are ln Hempstead and Hauppagg
on Long Island. His ctinics do not ofi
fer abortions because they becamii
too expeffive to perform, he said..
'-Ba,&laldjeiE-j4!ulr.tolgly'

ir..+ li- ^Lil,rr^- t"--
lhr snp r.s.ntmcnr dver his w.!tk.
qlolhe.taEilvllslalalio&:
-ut notlin8 crn stay him ftom his
cs$gde. He said he receEtly worked
night and day on behalf of a coma-
tose New York woman who was al-
lowed by a judge to haYe sll atror-
tior earlier this month over the ob.
jection of anti-abortion ectivists.

the catrdle

BILL BIJ,P0: "The rcal root of the ontitbortion moveient is sive riabJ-1,{itra98e@-[4!!i4!y.pe
to heep women at homc waiting with the pipe and slippers SJjl 

t, the Rqgan admiujgEa'

It's called control" ol-,ih" 
,"at root ot tre aru-abor_

in his arms after a selJ-i licted lishts the darkness of isnorauce a.nd
arr.,r uun ullenrpl *r", "" -g"*"r-, ;;;;::;;=;-;;;i;;G
coat hanger. Baird seid he b€tieves -"ch monpv trut l'm [87ffi[3[[E
that American women might be tnrn mrn vou'll pver mFct in yonr
forced to return to that era. .lile.L-,

-'lr srieve over thg fag!_t!a!4ACr- Baird is most bitter about a 1971
icr seems fast asleep at tie wheel," incident in which he gave a lecturc
ahirtE?liifrng a ;ecelit-liiffiiw o! birth clnuol befori an audience
at his counseling atrd referral clinic
in Boston. "AmericaDs should wake
up atld leam thst lre€dom isp't-
free."--Es!ite his years battlitrg antir
^.bortion activists, Baird has never
(aken a public st8nce on tbe moral-
ity of choosing an abortion.

"And I never will," he.said. "We
men have be€[ telling womeD what
to do for too long. When I'm asked
the question iB debates, I always
say, 'I'll never get pregnant, it istr't
up to meD to decide for 1'!'o'nen.' "

Baird often travels with a voluBi-

that'

t}Iat itrcluded a al1d her l+

He also served molths in
prison for distributing contracep-
tives. He said he still "remembers
how I lelt standing in the 8shes" aJ-
ter his Hempstead clinic was fire-
boEbed in 1979.

HP hrs tleen shot at. sDat at apd.
Fwile.l evon hy srme fomihistc R$t

-le-Eill-ucLh!.CatsrtsL-
'T will die fightiog tNs cause," he

ssid. "l eat, sleep and breathe your
rithts."

i

'r,
I
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92 S.Ct. 1029
Supreme Court of the United States

Thomas S. EISENSTADT, Sheriff of

Suffolk County, Massachusetts, Appellant,

v.

William R. BAIRD.

No. 70—17.
|

Argued Nov. 17 and 18, 1971.
|

Decided March 22, 1972.

Synopsis
Habeas corpus proceeding. The United States District Court
for the District of Massachusetts, 310 F.Supp. 951, dismissed
petition, and petitioner appealed. The United States Court
of Appeals for the First Circuit, 429 F.2d 1398, vacated
the order of dismissal and remanded with instructions, and
county sheriff appealed. The Supreme Court, Mr. Justice
Brennan, held that Massachusetts statute permitting married
persons to obtain contraceptives to prevent pregnancy but
prohibiting distribution of contraceptives to single persons for
that purpose violates equal protection clause.

Affirmed.

Mr. Justice Douglas filed a concurring opinion.

Mr. Justice White concurred in result and filed an opinion in
which Mr. Justice Blackmun joined.

Mr. Chief Justice Burger filed a dissenting opinion.

Mr. Justice Powell and Mr. Justice Rehnquist took no part in
consideration or decision of the case.

Procedural Posture(s): On Appeal.

**1030  *438  Syllabus *

Appellee attacks his conviction of violating Massachusetts
law for giving a woman a contraceptive foam at the close
of his lecture to students on contraception. That law makes
it a felony for anyone to give away a drug, medicine,
instrument, or article for the prevention of conception except
in the case of (1) a registered physician administering or

prescribing it for a married person or (2) an active registered
pharmacist furnishing it to a married person presenting
a registered physician's prescription. The District Court
dismissed appellee's petition for a writ of habeas corpus.
The Court of Appeals vacated the dismissal, holding that
the statute is a prohibition on contraception per se and
conflicts ‘with fundamental human rights' under Griswold
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d
510. Appellant, inter alia, argues that appellee **1031  lacks
standing to assert the rights of unmarried persons denied
access to contraceptives because he was neither an authorized
distributor under the statute nor a single person unable to
obtain contraceptives. Held:

1. If, as the Court of Appeals held, the statute under
which appellee was convicted is not a health measure,
appellee may not be prevented, because he was not an
authorized distributor, from attacking the statute in its alleged
discriminatory application to potential distributees. Appellee,
furthermore, has standing to assert the rights of unmarried
persons denied access to contraceptives because their ability
to obtain them will be materially impaired by enforcement of
the statute. Cf. Griswold, supra; Barrows v. Jackson, 346 U.S.
249, 73 S.Ct. 1031, 97 L.Ed. 1586. Pp. 1033—1035.

2. By providing dissimilar treatment for married and
unmarried persons who are similarly situated, the statute
violates the Equal Protection Clause or the Fourteenth
Amendment. Pp. 1035—1039.

(a) The deterrence of fornication, a 90-day misdemeanor
under Massachusetts law, cannot reasonably be regarded as
the purpose of the statute, since the statute is riddled with
exceptions making contraceptives freely available for use in
premarital sexual *439  relations and its scope and penalty
structure are inconsistent with that purpose. Pp. 1035—1037.

(b) Similarly, the protection of public health through the
regulation of the distribution of potentially harmful articles
cannot reasonably be regarded as the of the law, since,
if health were the rationale, the statute would be both
discriminatory and overbroad, and federal and state laws
already regulate the distribution of drugs unsafe for use except
under the supervision of a licensed physician. Pp. 1036—
1037.

(c) Nor can the statute be sustained simply as a prohibition
on contraception per se, for whatever the rights of the
individual to access to contraceptives may be, the rights
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must be the same for the unmarried and the married alike. If
under Griswold, supra, the distribution on contraceptives to
married persons cannot be prohibited, a ban on distribution
to unmarried persons would be equally impermissible, since
the constitutionally protected right of privacy inheres in the
individual, not the marital couple. If, on the other hand,
Griswold is no bar to a prohibition on the distribution of
contraceptives, a prohibition limited to unmarried persons
would be underinclusive and invidiously discriminatory. Pp.
1036—1039.

429 F.2d 1398, affirmed.
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Opinion

*440  Mr. Justice BRENNAN delivered the opinion of the
Court.

Appellee William Baird was convicted at a bench trial in the
Massachusetts Superior Court under Massachusetts General
Laws Ann., c. 272, s 21, first, for exhibiting contraceptive
articles in the course of delivering a lecture on contraception
to a group of students at Boston University and, second, for
giving a young woman a package of Emko vaginal foam at the

close of his address. 1  The Massachusetts Supreme Judicial
Court unanimously set aside the conviction for exhibiting
contraceptives on the ground that it violated Baird's First
Amendment rights, but by a four-to-three vote sustained
the conviction for giving away the foam. Commonwealth
v. Baird, 355 Mass. 746, 247 N.E.2d 574 (1969). Baird
subsequently filed a petition for a federal writ of habeas
corpus, which the **1032  District Court dismissed. 310
F.Supp. 951 (1970). On appeal, however, the Court of Appeals
for the First Circuit vacated the dismissal and remanded the
action with directions to grant the writ discharging Baird.
429 F.2d 1398 (1970). This appeal by the Sheriff of Suffolk
County, Massachusetts, followed, and we noted probable
jurisdiction. 401 U.S. 934, 91 S.Ct. 921, 28 L.Ed.2d 213
(1971). We affirm.
 Massachusetts General Laws Ann., c. 272, s 21, under which
Baird was convicted, provides a maximum five-year term
of imprisonment for ‘whoever . . . gives away . . . any
drug, medicine, instrument or article whatever *441  for the
prevention of conception,’ except as authorized in s 21A.

Under s 21A, ‘(a) registered physician may administer to or
prescribe for any married person drugs or articles intended for
the prevention of pregnancy or conception. (And a) registered
pharmacist actually engaged in the business of pharmacy may
furnish such drugs or articles to any married person presenting

a prescription from a registered physician.' 2  As interpreted
by the State Supreme Judicial *442  Court, these provisions
make it a felony for anyone, other than a registered physician
or pharmacist acting in accordance with the terms of s 21A, to
dispense any article with the intention that it be used for the
prevention of conception. The statutory scheme distinguishes
among three distinct classes of distributees—first, married
persons may obtain contraceptives to prevent pregnancy, but
only from doctors or druggists on prescription; second, single
persons may not obtain contraceptives from anyone to prevent
pregnancy; and, third, married or single persons may obtain
contraceptives from anyone to prevent, not pregnancy, but the
spread of disease. This construction of state law is, of course,
binding on us. E.g., Groppi v. Wisconsin, 400 U.S. 505, 507,
91 S.Ct. 490, 491, 27 L.Ed.2d 571 (1971).

The legislative purposes that the statute is meant to serve
are not altogether clear. In Commonwealth v. Baird, supra,
the Supreme Judicial Court noted only the State's interest in
protecting the health of its citizens: ‘(T)he prohibition in s
21,’ the court declared, ‘is directly related to’ the State's goal
of ‘preventing the distribution of articles designed to prevent
conception which may have undesirable, if not dangerous,
physical consequences,’ 355 Mass., at 753, 247 N.E.2d, at
578. In a subsequent decision, **1033  Sturgis v. Attorney
General, 358 Mass. 37, 260 N.E.2d 687, 690 (1970), the court,
however, found ‘a second and more compelling ground for
upholding the statute’—namely, to protect morals through

‘regulating the private sexual lives of single persons.' 3  The
Court of Appeals, for reasons that will *443  appear, did not
consider the promotion of health or the protection of morals
through the deterrence of fornication to be the legislative
aim. Instead, the court concluded that the statutory goal
was to limit contraception in and of itself—a purpose that
the court held conflicted ‘with fundamental human rights'
under Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct.
1678, 14 L.Ed.2d 510 (1965), where this Court struck down
Connecticut's prohibition against the use of contraceptives
as an unconstitutional infringement of the right of marital
privacy. 429 F.2d, at 1401—1402.

We agree that the goals of deterring premarital sex and
regulating the distribution of potentially harmful articles
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cannot reasonably be regarded as legislative aims of ss
21 and 21A. And we hold that the statute, viewed as a
prohibition on contraception per se, violates the rights of
single persons under the Equal Protection Clause of the
Fourteenth Amendment.

I

 We address at the outset appellant's contention that Baird does
not have standing to assert the rights of unmarried persons
denied access to contraceptives because he was neither an
authorized distributor under s 21A nor a single person unable
to obtain contraceptives. There can be no question, of course,
that Baird has sufficient interest in challenging the statute's
validity to satisfy the ‘case or controversy’ requirement

of Article III of the Constitution. 4  Appellant's argument,
however, is that *444  this case is governed by the Court's
self-imposed rules of restraint, first, that ‘one to whom
application of a statute is constitutional will not be heard
to attack the statute on the ground that impliedly it might
also be taken as applying to other persons or other situations
in which its application might be unconstitutional,’ United
States v. Raines, 362 U.S. 17, 21, 80 S.Ct. 519, 522, 4 L.Ed.2d
524 (1960), and, second, the ‘closely related corollary that
a litigant may only assert his own constitutional rights or
immunities,’ id., at 22, 80 S.Ct., at 523. Here, appellant
contends that Baird's conviction rests on the restriction in
21A on permissible distributors and that that restriction
serves a valid health interest independent of the limitation
on authorized distributees. Appellant urges, therefore, that
Baird's action in giving away the foam fell squarely within the
conduct that the legislature meant and had power to prohibit
and that Baird should not be allowed to attack the statute in
its application to potential recipients. In any event, appellant
concludes, since Baird was not himself a single person denied
access to contraceptives, he should not be heard to assert their
rights. We cannot agree.

The Court of Appeals held that the statute under which Baird
was convicted is not a health measure. If that view is correct,
we do not see how Baird **1034  may be prevented, because
he was neither a doctor nor a druggist, from attacking the
statute in its alleged discriminatory application to potential
distributees. We think, too, that our selfimposed rule against
the assertion of third-party rights must be relaxed in this case
just as in Griswold v. Connecticut, supra. There the Executive
Director of the Planned Parenthood League of Connecticut
and a licensed physician who had prescribed contraceptives

for married persons and been convicted as accessories to the
crime of using contraceptives were held to have standing to
raise the constitutional rights of the patients with whom they
had a professional relationship. *445  Appellant here argues
that the absence of a professional or aiding-and-abetting
relationship distinguishes this case from Griswold. Yet, as the
Court's discussion of prior authority in Griswold, 381 U.S., at
481, 85 S.Ct., at 1679, 14 L.Ed.2d 510, indicates, the doctor-
patient and accessory-principal relationships are not the only
circumstances in which one person has been found to have
standing to assert the rights of another. Indeed, in Barrows v.
Jackson, 346 U.S. 249, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953),
a seller of land was entitled to defend against an action for
damages for breach of a racially restrictive covenant on the
ground that enforcement of the covenant violated the equal
protection rights of prospective non-Caucasian purchasers.
The relationship there between the defendant and those whose
rights he sought to assert was not simply the fortuitous
connection between a vendor and potential vendees, but the
relationship between one who acted to protect the rights
of a minority and the minority itself. Sedler, Standing to
Assert Constitutional Jus Tertii in the Supreme Court, 71
Yale L.J. 599, 631 (1962). And so here the relationship
between Baird and those whose rights he seeks to assert is not
simply that between a distributor and potential distributees,
but that between an advocate of the rights of persons to obtain
contraceptives and those desirous of doing so. The very point
of Baird's giving away the vaginal foam was to challenge the
Massachusetts statute that limited access to contraceptives.

In any event, more important than the nature of the
relationship between the litigant and those whose rights he
seeks to assert is the impact of the litigation on the third-

party interests. 5  In Griswold, 381 U.S., at 481, 85 S.Ct., at
1680, 14 L.Ed.2d 510, the *446  Court stated: ‘The rights
of husband and wife, pressed here, are likely to be diluted or
adversely affected unless those rights are considered in a suit
involving those who have this kind of confidential relation
to them.’ A similar situation obtains here. Enforcement of
the Massachusetts statute will materially impair the ability of
single persons to obtain contraceptives. In fact, the case for
according standing to assert third-party rights is stronger in
this regard here than in Griswold because unmarried persons
denied access to contraceptives in Massachusetts, unlike the
users of contraceptives in Connecticut, are not themselves
subject to prosecution and, to that extent, are denied a forum
in which to assert their own rights. Cf. NAACP v. Alabama,
357 U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958); Burrows

v. Jackson, supra. 6  The Massachusetts statute, unlike the
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Connecticut law considered in  **1035  Griswold, prohibits,
not use, but distribution.

For the foregoing reasons we hold that Baird, who is now in
a position, and plainly has an adequate incentive, to assert the
rights of unmarried persons denied access to contraceptives,
has standing to do so. We turn to the merits.

II

 The basic principles governing application of the Equal
Protection Clause of the Fourteenth Amendment are familiar.
As The Chief Justice only recently explained in Reed v. Reed,
404 U.S. 71, 75—76, 92 S.Ct. 251, 253, 30 L.Ed.2d 225
(1971):
‘In applying that clause, this Court has consistently
recognized that the Fourteenth Amendment *447  does not
deny to State the power to treat different classes of persons
in different ways. Barbier v. Connolly, 113 U.S. 27, 5 S.Ct.
357, 28 L.Ed. 923 (1885); Lindsley v. Natural Carbonic
Gas Co., 220 U.S. 61, 31 S.Ct. 337, 55 L.Ed. 369 (1911);
Railway Express Agency v. New York, 336 U.S. 106, 69 S.Ct.
463, 93 L.Ed. 533 (1949); McDonald v. Board of Election
Commissioners, 394 U.S. 802, 89 S.Ct. 1404, 22 L.Ed.2d 739
(1969). The Equal Protection Clause of that amendment does,
however, deny to State the power to legislate that different
treatment be accorded to persons placed by a statute into
different classes on the basis of criteria wholly unrelated to the
objective of that statute. A classification ‘must be reasonable,
not arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall
be treated alike.’ Royster Guano Co. v. Virginia, 253 U.S. 412,
415, 40 S.Ct. 560, 64 L.Ed. 989 (1920).'

The question for our determination in this case is whether
there is some ground of difference that rationally explains the
different treatment accorded married and unmarried persons
under Massachusetts General Laws Ann., c. 272, ss 21 and

21A. 7  For the reasons that follow, we conclude that no such
ground exists.

First. Section 21 stems from Mass. Stat.1879, c. 159,
s 1, which prohibited without exception, distribution of
articles intended to be used as contraceptives. In *448
Commonwealth v. Allison, 227 Mass. 57, 62, 116 N.E.
265, 266 (1917), the Massachusetts Supreme Judicial Court
explained that the law's ‘plain purpose is to protect purity, to

preserve chastity, to encourage continence and self restraint,
to defend the sancity of the home, and thus to engender in
the State and nation a virile and virtuous race of men and
women.’ Although the State clearly abandoned that purpose
with the enactment of s 21A, at least insofar as the illicit
sexual activities of married persons are concerned, see n.
3, supra, the court reiterated in Sturgis v. Attorney General,
supra, that the object of the legislation is to discourage
premarital sexual intercourse. Conceding that the State could,
consistently with the Equal Protection Clause, regard the
problems of extramarital and premarital sexual relations as
‘(e)vils . . . of different dimensions and proportions, requiring
different remedies,’ Williamson v. Lee Optical Inc., 348 U.S.
483, 489, 75 S.Ct. 461, 465, 99 L.Ed. 563 (1955), we cannot
agree that the deterrence of premarital sex may reasonably be
regarded as the purpose of the Massachusetts law.
**1036   It would be plainly unreasonable to assume that

Massachusetts has prescribed pregnancy and the birth of an
unwanted child as punishment for fornication, which is a
misdemeanor under Massachusetts General Laws Ann., c.
272, s 18. Aside from the scheme of values that assumption
would attribute to the State, it is abundantly clear that
the effect of the ban on distribution of contraceptives
to unmarried persons has at best a marginal relation to
the proffered objective. What Mr. Justice Goldberg said
in Griswold v. Connecticut, supra, 381 U.S., at 498,
85 S.Ct., at 1689, 14 L.Ed.2d 510 (concurring opinion),
concerning the effect of Connecticut's prohibition on the
use of contraceptives in discouraging extramarital sexual
relations, is equally applicable here. ‘The rationality of
this justification is dubious, particularly in light of the
admitted widespread availability to all persons in the State
of Connecticut, unmarried as well as married, of birth-
control devices for the *449  prevention of disease, as
distinguished from the prevention of conception.’ See also
id., at 505—507, 85 S.Ct., at 1689 (White, J., concurring in
judgment). Like Connecticut's laws, ss 21 and 21A do not
at all regulate the distribution of contraceptives when they
are to be used to prevent, not pregnancy, but the spread of
disease. Commonwealth v. Corbett, 307 Mass. 7, 29 N.E.2d
151 (1940), cited with approval in Commonwealth v. Baird,
355 Mass., at 754, 247 N.E.2d, at 579. Nor, in making
contraceptives available to married persons without regard
to their intended use, does Massachusetts attempt to deter
married persons from engaging in illicit sexual relations
with unmarried persons. Even on the assumption that the
fear of pregnancy operates as a deterrent to fornication, the
Massachusetts statute is thus so riddled with exceptions that
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deterrence of premarital sex cannot reasonably be regarded as
its aim.

Moreover, ss 21 and 21A on their face have a dubious relation
to the State's criminal prohibition on fornication. As the
Court of Appeals explained, ‘Fornication is a misdemeanor
(in Massachusetts), entailing a thirty dollar fine, or three
months in jail. Massachusetts General Laws Ann. c. 272, s 18.
Violation of the present statute is a felony, punishable by five
years in prison. We find it hard to believe that the legislature
adopted a statute carrying a five-year penalty for its possible,
obviously by no means fully effective, deterrence of the
commission of a ninety-day misdemeanor.’ 429 F.2d, at 1401.
Even conceding the legislature a full measure of discretion in
fashioning means to prevent fornication, and recognizing that
the State may seek to deter prohibited conduct by punishing
more severely those who facilitate than those who actually
engage in its commission, we, like the Court of Appeals,
cannot believe that in this instance Massachusetts has chosen
to expose the aider and abetter who simply gives away a
contraceptive to *450  20 times the 90-day sentence of
the offender himself. The very terms of the State's criminal
statutes, coupled with the de minimis effect of ss 21 and 21A
in deterring fornication, thus compel the conclusion that such
deterrence cannot reasonably be taken as the purpose of the
ban on distribution of contraceptives to unmarried persons.
 Second. Section 21A was added to the Massachusetts General
Laws by Stat. 1966, c. 265, s 1. The Supreme Judicial Court
in Commonwealth v. Baird, supra, held that the purpose of the
amendment was to serve the health needs of the community
by regulating the distribution of potentially harmful articles.
It is plain that Massachusetts had no such purpose in mind
before the enactment of s 21A. As the Court of Appeals
remarked, ‘Consistent with the fact that the statute was
contained in a chapter dealing with ‘Crimes Against Chastity,
Morality, Decency and Good Order,’ it was cast only in
terms of morals. A physician was forbidden to prescribe
contraceptives even when needed for the protection of health.
Commonwealth v. Gardner, 1938, 300 Mass. 372, 15 N.E.2d
222.' 429 F.2d, at 1401. Nor did the Court of Appeals ‘believe
**1037  that the legislature (in enacting s 21A) suddenly

reversed its field and developed an interest in health. Rather, it
merely made what it thought to be the precise accommodation
necessary to escape the Griswold ruling.’ Ibid.

Again, we must agree with the Court of Appeals. If health
were the rationale of s 21A, the statute would be both
discriminatory and overbroad. Dissenting in Commonwealth

v. Baird, 355 Mass., at 758, 247 N.E.2d, at 581, Justices
Whittemore and Cutter stated that they saw ‘in s 21 and
s 21A, read together, no public health purpose. If there is
need to have physician prescribe (and a pharmacist dispense)
contraceptives, that need is as great for unmarried persons
as for married persons.’ *451  The Court of Appeals added:
‘If the prohibition (on distribution to unmarried persons) . . .
is to be taken to mean that the same physician who can
prescribe for married patients does not have sufficient skill to
protect the health of patients who lack a marriage certificate,
or who may be currently divorced, it is illogical to the point

of irrationality.’ 429 F.2d, at 1401. 8  Furthermore, we must
join the Court of Appeals in noting that not all contraceptives

are potentially dangerous. 9  As a result, if the Massachusetts
statute were a health measure, it would not only invidiously
discriminate against the unmarried, but also be overbroad
with respect to the married, a fact that the Supreme Judicial
Court itself seems to have conceded in Sturgis v. Attorney
General. Mass., 260 N.E.2d at 690, where it noted that ‘it
may well be that certain contraceptive medication and devices
constitute no hazard to health, in which event it could be
argued that the statute swept too broadly in its prohibition.’
‘In this posture,’ as the Court of *452  Appeals concluded,
‘it is impossible to think of the statute as intended as a health
measure for the unmarried, and it is almost as difficult to think
of it as so intended even as to the married.’ 429 F.2d, at 1401.

But if further proof that the Massachusetts statute is not a
health measure is necessary, the argument of Justice Spiegel,
who also dissented in Commonwealth v. Baird, 355 Mass., at
759, 247 N.E.2d, at 582, is conclusive: ‘It is at best a strained
conception to say that the Legislature intended to prevent
the distribution of articles ‘which may have undesirable,
if not dangerous, physical consequences.’ If that was the
Legislature's goal, s 21 is not required' in view of the federal
and state laws already regulating the distribution of harmful
drugs. See Federal Food, Drug, and Cosmetic Act, s 503, 52
Stat. 1051, as amended, 21 U.S.C. s 353; Mass.Gen. Laws
Ann., c. 94, s 187A, as amended. We conclude, accordingly,
that, despite the statute's superficial earmarks as a health
measure, health, on the face of the statute, may no more
reasonably be regarded as its purpose than the deterrence of
premarital sexual relations.

**1038  Third. If the Massachusetts statute cannot be upheld
as a deterrent to fornication or as a health measure, may
it, nevertheless, be sustained simply as a prohibition on
contraception? The Court of Appeals analysis ‘led inevitably
to the conclusion that, so far as morals are concerned, it is
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contraceptives per se that are considered immoral—to the
extent that Griswold will permit such a declaration.’ 429 F.2d,
at 1401—1402. The Court of Appeals went on to hold, id.,
at 1402:

‘To say that contraceptives are immoral
as such, and are to be forbidden to
unmarried persons who will nevertheless
persist in having intercourse, means that
such persons must risk for themselves
an unwanted pregnancy, for the child,
illegitimacy, and *453  for society, a
possible obligation of support. Such a
view of morality is not only the very
mirror image of sensible legislation;
we consider that it conflicts with
fundamental human rights. In the absence
of demonstrated harm, we hold it is
beyond the competency of the state.’

We need not and do not, however, decide that important
question in this case because, whatever the rights of the
individual to access to contraceptives may be, the rights must
be the same for the unmarried and the married alike.
 If under Griswold the distribution of contraceptives to
married persons cannot be prohibited, a ban on distribution
to unmarried persons would be equally impermissible. It is
true that in Griswold the right of privacy in question inhered
in the marital relationship. Yet the marital couple is not an
independent entity with a mind and heart of its own, but an
association of two individuals each with a separate intellectual
and emotional makeup. If the right of privacy means anything,
it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so
fundamentally affecting a person as the decision whether to
bear or beget a child. See Stanley v. Georgia, 394 U.S. 557,

89 S.Ct. 1243, 22 L.Ed.2d 542 (1969). 10  See also *454
Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 62
S.Ct. 1110, 86 L.Ed. 1655 (1942); Jacobson v. Massachusetts,
197 U.S. 11, 29, 25 S.Ct. 358, 362, 49 L.Ed. 643 (1905).

On the other hand, if Griswold is no bar to a prohibition
on the distribution of contraceptives, the State could not,
consistently with the Equal Protection Clause, outlaw
distribution to unmarried but not to married persons. In each
case the evil, as perceived by the State, would be identical, and

the underinclusion would be invidious. Mr. Justice Jackson,
concurring in Railway Express Agency v. New York, 336 U.S.
106, 112—113, 69 S.Ct. 463, 466, 93 L.Ed. 533 (1949), made
the point:

‘The framers of the Constitution knew,
and we should not forget today, that there
is no more effective practical guaranty
against arbitrary and unreasonable
government than to require that the
principles of law which officials would
impose upon a minority must be imposed
generally. **1039  Conversely, nothing
opens the door to arbitrary action so
effectively as to allow those officials to
pick and choose only a few to whom
they will apply legislation and thus to
escape the political retribution that might
be visited upon them if larger numbers
were affected. Courts can take no better
measure to assure that laws will be just
than to require that laws be equal in
operation.’

Although Mr. Justice Jackson's comments had reference to
administrative regulations, the principle he affirmed has equal
application to the legislation here. We hold that by providing
dissimilar treatment for married and unmarried persons who
are similarly situated, *455  Massachusetts General Laws
Ann., c. 272, ss 21 and 21A, violate the Equal Protection
Clause. The judgment of the Court of Appeals is affirmed.

Affirmed.

Mr. Justice POWELL and Mr. Justice REHNQUIST took no
part in the consideration or decision of this case.

Mr. Justice DOUGLAS, concurring.

While I join the opinion of the Court, there is for me a
narrower ground for affirming the Court of Appeals. This
to me is a simple First Amendment case, that amendment
being applicable to the States by reason of the Fourteenth.
Stromberg. v. California, 283 U.S. 359, 51 S.Ct. 532, 75 L.Ed.
1117.
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Under no stretch of the law as presently stated could
Massachusetts require a license for those who desire to lecture
on planned parenthood, contraceptives, the rights of women,
birth control, or any allied subject, or place a tax on that
privilege. As to license taxes on First Amendment rights we
said in Murdock v. Pennsylvania, 319, U.S. 105, 115, 63 S.Ct.
870, 876, 87 L.Ed. 1292:

‘A license tax certainly does not
acquire constitutional validity because
it classifies the privileges protected by
the First Amendment along with the
wares and merchandise of hucksters and
peddlers and treats them all alike. Such
equality in treatment does not save the
ordinance. Freedom of press, freedom
of speech, freedom of religion are in a
preferred position.’

We held in Thomas v. Collins, 323 U.S. 516, 65 S.Ct., 315, 89
L.Ed. 430, that a person speaking at a labor union rally could
not be required to register or obtain a license:
‘As a matter of principle a requirement of registration in order
to make a public speech would seem generally incompatible
with an exercise of the rights *456  of free speech and free
assembly. Lawful public assemblies, involving no element of
grave and immediate danger to an interest the State is entitled
to protect, are not instruments of harm which require previous
identification of the speakers. And the right either of workmen
or of unions under these conditions to assemble and discuss
their own affairs is as fully protected by the Constitution as
the right of businessmen, farmers, educators, political party
members or others to assemble and discuss their affairs and
to enlist the support of others.

‘. . . If one who solicits support for the cause of labor may
be required to register as a condition to the exercise of his
right to make a public speech, so may he who seeks to rally
support for any social, business, religious or political cause.
We think a requirement that one must register before he
undertakes to make a public speech to enlist support for a
lawful movement is quite incompatible with the requirements
of the First Amendment.’ Id., at 539, 540, 65 S.Ct., at 327.

Baird addressed an audience of students and faculty at Boston
University on the subject of birth control and overpopulation.
His address was approximately one hour in length and
consisted of a discussion of various contraceptive devices
displayed by means of diagrams on two demonstration
boards, as well as a display of contraceptive devices
**1040  in their original packages. In addition, Baird spoke

of the respective merits of various contraceptive devices;
overpopulation in the world; crises throughout the world due
to overpopulation; the large number of abortions performed
on unwed mothers; and quack abortionists and the potential
harm to women resulting from abortions performed by quack
abortionists. Baird also urged members of the audience to
petition the Massachusetts Legislature and to make known
their feelings *457  with regard to birth control laws in order
to bring about a change in the laws. At the close of the address
Baird invited members of the audience to come to the stage
and help themselves to the contraceptive articles. We do not
know how many accepted Baird's invitation. We only know
that Baird personally handed one woman a package of Emko
Vaginal Foam. He was then arrested and indicted (1) for
exhibiting contraceptive devices and (2) for giving one such
device away. The conviction for the first offense was reversed,
the Supreme Judicial Court of Massachusetts holding that the
display of the articles was essential to a graphic representation
of the lecture. But the conviction for the giving away of one
article was sustained. 355 Mass. 746, 247 N.E.2d 574. The
case reaches us by federal habeas corpus.

Had Baird not ‘given away’ a sample of one of the devices
whose use he advocated, there could be no question about the
protection afforded him by the First Amendment. A State may
not ‘contract the spectrum of available knowledge.’ Griswold
v. Connecticut, 381 U.S. 479, 482, 85 S.Ct. 1678, 1680, 14
L.Ed.2d 510. See also Thomas v. Collins, supra; Pierce v.
Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed.
1070; Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67
L.Ed. 1042. However noxious Baird's ideas might have been
to the authorities, the freedom to learn about them, fully
to comprehend their scope and portent, and to weigh them
against the tenets of the ‘conventional wisdom,’ may not be
abridged. Terminiello v. Chicago, 337 U.S. 1, 69 S.Ct. 894,
93 L.Ed. 1131. Our system of government requires that we
have faith in the ability of the individual to decide wisely, if
only he is fully apprised of the merits of a controversy.
‘Freedom of discussion, if it would fulfill it historic
function in this nation, must embrace all issues about which
information is needed or appropriate to enable the members of
society to cope with the exigencies of their period.’ Thornhill
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v. Alabama, 310 U.S. 88, 102, 60 S.Ct. 736, 744, 84 L.Ed.
1093.

The teachings of Baird and those of Galileo might be *458
of a different order; but the suppression of either is equally
repugnant.

As Milton said in the Areopagitica, ‘Give me the liberty to
know, to utter, and to argue freely according to conscience,
above all liberties.’

It is said that only Baird's conduct is involved and United
States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d
672, is cited. That case involved a registrant under the
Selective Service Act burning his Selective Service draft card.
When prosecuted for that act, he defended his conduct as
‘symbolic speech.’ The Court held it was not.

Whatever may be thought of that decision on the merits, 1

O'Brien is not controlling here. The distinction between
‘speech’ and ‘conduct’ is a valid one, insofar as it helps
to determine in a particular case whether the purpose of
the activity was to aid in the communication of ideas, and
whether the form of the communication so interferes with the

rights of others that reasonable regulations may be imposed. 2

See **1041  Public Utilities Comm'n v. Pollak, 343 U.S.
451, 467, 72 S.Ct. 813, 823, 96 L.Ed. 1068 (Douglas, J.,
dissenting). *459  Thus, excessive noise might well be
‘conduct’—a form of pollution—which can be made subject
to precise, narrowly drawn regulations. See Adderley v.
Florida, 385 U.S. 39, 54, 87 S.Ct. 242, 250, 17 L.Ed.2d
149 (Douglas, J., dissenting). But ‘this Court has repeatedly
stated, (First Amendment) rights are not confined to verbal
expression. They embrace appropriate types of action . . .’
Brown v. Louisiana, 383 U.S. 131, 141—142, 86 S.Ct. 719,
724, 15 L.Ed.2d 637.

Baird gave an hour's lecture on birth control and as an aid to
understanding the ideas which he was propagating he handed
out one sample of one of the devices whose use he was
endorsing. A person giving a lecture on coyote-getters would
certainly improve his teaching technique if he passed one out
to the audience; and he would be protected in doing so unless
of course the device was loaded and ready to explode, killing
or injuring people. The same holds true in my mind for mouse-
traps, spray guns, or any other article not dangerous per se on
which speakers give educational lectures.

It is irrelevant to the application of these principles that Baird
went beyond the giving of information about birth control
and advocated the use of contraceptive articles. The First
Amendment protects the opportunity to persuade to action
whether that action be unwise or immoral, or whether the
speech incites to action. See, e.g., Brandenburg v. Ohio,
395 U.S. 444, 89 S.Ct. 1827, 23 L.Ed.2d 430; Edwards v.
South Carolina, 372 U.S. 229, 83 S.Ct. 680, 9 L.Ed.2d 697;
Terminiello v. Chicago, supra.

In this case there was not even incitement to action. 3  There
is no evidence or finding that Baird intended that the young
lady take the foam home with her when he handed it to her
or that she would not have examined the *460  article and
then returned it to Baird, had he not been placed under arrest

immediately upon handing the article over. 4

First Amendment rights are not limited to verbal expression. 5

The right to petition often involves the right to walk. The
right of assembly may mean pushing or jostling. Picketing
involves physical activity as well as a display of a sign. A sit-
in can be a quiet, dignified protest that has First Amendment
protection even though no speech is involved, as we held in
Brown v. Louisiana, supra. Putting contraceptives on display
is certainly an aid to speech and discussion. Handing an article
under discussion to a member of the audience is a technique
known to all teachers and is commonly used. A handout may
be on such a scale as to smack of a vendor's marketing scheme.
But passing one article to an **1042  audience is merely
a projection of the visual aid and should be a permissible
adjunct of free speech. Baird was not making a prescription
nor purporting to give medical advice. Handing out the article
was not even a suggesion that the lady use it. At most it
suggested that she become familiar with the product line.

I do not see how we can have a Society of the Dialogue, which
the First Amendment envisages, if time-honored teaching
techniques are barred to those who give educational lectures.

Mr. Justice WHITE, with whom Mr. Justice BLACKMUN
joins, concurring in the result.

In Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965), we reversed criminal convictions for
advising married persons *461  with respect to the use of
contraceptives. As there applied, the Connecticut law, which
forbade using contraceptives or giving advice on the subject,
unduly invaded a zone of marital privacy protected by the
Bill of Rights. The Connecticut law did not regulate the
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manufacture or sale of such products and we expressly left
open any question concerning the permissible scope of such
legislation. 381 U.S., at 485, 85 S.Ct., at 1682.

Chapter 272, s 21, of the Massachusetts General Laws makes
it a criminal offense to distribute, sell, or give away any drug,
medicine, or article for the prevention of conception. Section
21A excepts from this prohibition registered physicians
who prescribe for and administer such articles to married
persons and registered pharmacists who dispense on medical

prescription. 1

*462  Appellee Baird was indicted for giving away Emko
Vaginal Foam, a ‘medicine and article for the prevention of

conception . . ..' 2  The State did not purport to charge or
convict Baird for distributing to an unmarried person. No
proof was offered as to the marital status of the recipient. The
gravamen of the offense charged was that Baird **1043  had
no license and therefore no authority to distribute to anyone.
As the Supreme Judicial Court of Massachusetts noted, the
constitutional validity of Baird's conviction rested upon his
lack of status as a ‘distributor and not . . . the marital status of
the recipient.’ Commonwealth v. Baird, 355 Mass. 746, 753,
247 N.E.2d 574, 578 (1969). The Federal District Court was

of the same view. 3

*463  I assume that a State's interest in the health of its
citizens empowers it to restrict to medical channels the
distribution of products whose use should be accompanied
by medical advice. I also do not doubt that various
contraceptive medicines and article are properly available
only on prescription, and I therefore have no difficulty with
the Massachusetts court's characterization of the statute at
issue here as expressing ‘a legitimate interest in preventing
the distribution of articles designed to prevent conception
which may have undesirable, if not dangerous, physical
consequences.’ Id., at 753, 247 N.E.2d, at 578. Had Baird
distributed a supply of the so-called ‘pill,’ I would sustain

his conviction under this statute. 4  Requiring a prescription
to obtain potentially dangerous contraceptive material may
place a substantial burden upon the right recognized in
Griswold, but that burden is justified by a strong state interest
and does not, as did the statute at issue in Griswold, sweep
unnecessarily broadly or seek ‘to achieve its goals by means
having a maximum destructive impact upon’ a protected
relationship. Griswold v. Connecticut, 381 U.S., at 485, 85
S.Ct., at 1682.

Baird, however, was found guilty of giving away vaginal
foam. Inquiry into the validity of this conviction does not
come to an end merely because some contraceptives are
harmful and their distribution may be restricted. Our general
reluctance to question a State's judgment on matters of
public health must give way where, as here, the restriction
at issue burdens the constitutional *464  rights of married
persons to use contraceptives. In these circumstances we
may not accept on faith the State's classification of a
particular contraceptive as dangerous to health. Due regard
for protecting constitutional rights requires that the record
contain evidence that a restriction on distribution of vaginal
foam is essential to achieve the statutory purpose, or the
relevant facts concerning the product must be such as to fall
within the range of judicial notice.

Neither requirement is met here. Nothing in the record even
suggests that the distribution of vaginal foam should be
accompanied by medical advice in order to protect the user's
health. Nor does the opinion of the Massachusetts court or
the State's brief filed here marshal facts demonstrating that
the hazards of using vaginal foam are common knowledge
or so incontrovertible that they may be noticed judicially. On
the contrary, the State acknowledges that Emko is a product
widely available without prescription. Given Griswold v.
Connecticut, supra, and absent proof of the probable hazards
of using vaginal foam, we could not sustain appellee's
conviction had it been for selling or giving away foam to
a married person. Just as in Griswold, where the right of
married **1044  persons to use contraceptives was ‘diluted
or adversely affected’ by permitting a conviction for giving
advice as to its exercise, id., at 481, 85 S.Ct., at 1679, so
here, to sanction a medical restriction upon distribution of a
contraceptive not proved hazardous to health would impair
the exercise of the constitutional right.

That Baird could not be convicted for distributing Emko to
a married person disposes of this case. Assuming, arguendo,
that the result would be otherwise had the recipient been
unmarried, nothing has been placed in the record to indicate
her marital status. The State has maintained that marital status
is irrelevant because an unlicensed person cannot legally
dispense vaginal foam *465  either to married or unmarried
persons. This approach is plainly erroneous and requires the
reversal of Baird's conviction; for on the facts of this case, it
deprives us of knowing whether Baird was in fact convicted
for making a constitutionally protected distribution of Emko
to a married person.
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The principle established in Stromberg v. California, 283 U.S.
359, 51 S.Ct. 532, 75 L.Ed. 1117 (1931), and consistently
adhered to is that a conviction cannot stand where the
‘record fail(s) to prove that the conviction was not founded
upon a theory which could not constitutionally support a
verdict.’ Street v. New York, 394 U.S. 576, 586, 89 S.Ct.
1354, 1362, 22 L.Ed.2d 572 (1969). To uphold a conviction
even ‘though we cannot know that it did not rest on the
invalid constitutional ground . . . would be to countenance
a procedure which would cause a serious impairment of
constitutional rights.’ Williams v. North Carolina, 317 U.S.
287, 292, 63 S.Ct. 207, 210, 87 L.Ed. 279 (1942).

Because this case can be disposed of on the basis of settled
constitutional doctrine, I perceive no reason for reaching the
novel constitutional question whether a State may restrict or
forbid the distribution of contraceptives to the unmarried.
Cf. Ashwander v. Tennessee Valley Authority, 297 U.S. 288,
345—348, 56 S.Ct. 466, 482—483, 80 L.Ed. 688 (1936)
(Brandeis, J., concurring).

Mr. Chief Justice BURGER, dissenting.

The judgment of the Supreme Judicial Court of Massachusetts
in sustaining appellee's conviction for dispensing medicinal
material without a license seems eminently correct to me
and I would not disturb it. It is undisputed that appellee
is not a physician or pharmacist and was prohibited under
Massachusetts law from dispensing contraceptives to anyone,
regardless of marital status. To my mind the validity of this
restriction on dispensing medicinal substances is the only
issue before the Court, *466  and appellee has no standing
to challenge that part of the statute restricting the persons
to whom contraceptives are available. There is no need to
labor this point, however, for everyone seems to agree that if
Massachusetts has validly required, as a health measure, that
all contraceptives be dispensed by a physician or pursuant to
a physician's prescription, then the statutory distinction based
on marital status has no bearing on this case. United States
v. Raines, 362 U.S. 17, 21, 80 S.Ct. 519, 522, 4 L.Ed.2d 524
(1960).

The opinion of the Court today brushes aside appellee's status
as an unlicensed layman by concluding that the Massachusetts
Legislature was not really concerned with the protection
of health when it passed this statute. Mr. Justice WHITE
acknowledges the statutory concern with the protection of
health, but finds the restriction on distributors overly broad
because the State has failed to adduce facts showing the

health hazards of the particular substance dispensed by
appellee as distinguished from other contraceptives. Mr.
Justice DOUGLAS' concurring opinion does not directly
challenge the power of Massachusetts to prohibit laymen
from dispensing contraceptives, but considers that appellee
rather than dispensing the substance was resorting to a ‘time-
honored teaching **1045  technique’ by utilizing a ‘visual
aid’ as an adjunct to his protected speech. I am puzzled
by this third characterization of the case. If the suggestion
is that appellee was merely displaying the contraceptive
material without relinquishing his ownership of it, then the
argument must be that the prosecution failed to prove that
appellee had ‘given away’ the contraceptive material. But
appellee does not challenge the sufficiency of the evidence,
and himself summarizes the record as showing that ‘at the
close of his lecture he invited members of the audience . . .
to come and help themselves.’ On the other hand, if the
concurring opinion means that the First Amendment protects
the distribution *467  of all articles ‘not dangerous per se’
when the distribution is coupled with some form of speech,
then I must confess that I have misread certain cases in the
area. See e.g., United States v. O'Brien, 391 U.S. 367, 376, 88
S.Ct. 1673, 1678, 20 L.Ed.2d 672 (1968); Cox v. Louisiana,
379 U.S. 536, 555, 85 S.Ct. 453, 464, 13 L.Ed.2d 471 (1965);
Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502, 69
S.Ct. 684, 690, 93 L.Ed. 834 (1949).

My disagreement with the opinion of the Court and that of Mr.
Justice WHITE goes far beyond mere puzzlement, however,
for these opinions seriously invade the constitutional
prerogatives of the States and regrettably hark back to the
heyday of substantive due process.

In affirming appellee's conviction, the highest tribunal
in Massachusetts held that the statutory requirement that
contraceptives be dispensed only through medical channels
served the legitimate interest of the State in protecting the
health of its citizens. The Court today blithely hurdles this
authoritative state pronouncement and concludes that the
statute has no such purpose. Three basic arguments are
advanced: First, since the distribution of contraceptives was
prohibited as a moral matter in Massachusetts prior to 1966,
it is impossible to believe that the legislature was concerned
with health when it lifted the complete ban but insisted
on medical supervision. I fail to see why the historical
predominance of an unacceptable legislative purpose makes

incredible the emergence of a new and valid one. 1  See
*468  McGowan v. Maryland, 366 U.S. 420, 445—449,

81 S.Ct. 1101, 1115—1117, 6 L.Ed.2d 393 (1961). The
second argument, finding its origin in a dissenting opinion
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in the Supreme Judicial Court of Massachusetts, rejects
a health purpose because, ‘(i)f there is need to have a
physician prescribe . . . contraceptives, that need is as great
for unmarried persons as for married persons.’ 355 Mass.
746, 758, 247 N.E.2d 574, 581. This argument confuses the
validity of the restriction on distributors with the validity of
the further restriction on distributees, a part of the statute
not properly before the Court. Assuming the legislature too
broadly restricted the class of persons who could obtain
contraceptives, it hardly follows that it saw no need to
protect the health of all persons to whom they are made
available. Third, the Court sees no health purpose underlying
the restriction on distributors because other state and federal
laws regulate the distribution of harmful drugs. I know of no
rule that all enactments relating to a particular purpose must
be neatly consolidated in one package in the statute books for,
if so, the United States Code will not pass **1046  muster.
I am unable to draw any inference as to legislative purpose
from the fact that the restriction on dispensing contraceptives
was not codified with other statutory provisions regulating
the distribution of medicinal substances. And the existence
of nonconflicting, nonpre-emptive federal laws is simply
without significance in judging the validity or purpose of a
state law on the same subject matter.

It is possible, of course, that some members of the
Massachusetts Legislature desired contraceptives to be
dispensed only through medical channels in order to minimize
their use, rather than to protect the health of their users, but I
do not think it is the proper function of this Court to dismiss
as dubious a state court's explication of a state statute absent
overwhelming and irrefutable reasons for doing so.

*469  Mr. Justice WHITE, while acknowledging a valid
legislative purpose of protecting health, concludes that
the State lacks power to regulate the distribution of the
contraceptive involved in this case as a means of protecting

health. 2  The opinion grants that appellee's conviction would
be valid if he had given away a potentially harmful substance,
but rejects the State's placing this particular contraceptive in
that category. So far as I am aware, this Court has never before
challenged the police power of a State to protect the public
from the risks of possibly spurious and deleterious substances
sold within its borders. Moreover, a statutory classification is
not invalid.
‘simply because some innocent articles or transactions may
be found within the proscribed class. The inquiry must be
whether, considerating the end in view, the statute passes
the bounds of reason and assumes the character of a merely

arbitrary fiat.’ Purity Extract & Tonic Co. v. Lynch, 226 U.S.
192, 204, 33 S.Ct. 44, 47, 57 L.Ed. 184 (1912).
But since the Massachusetts statute seeks to protect health
by regulating contraceptives, the opinion invokes Griswold
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d
510 (1965), and puts the statutory classification to an
unprecedented test: either the record must contain evidence
supporting the classification or the health hazards of the
particular contraceptive must be judicially noticeable. This is
indeed a novel constitutional doctrine and not surprisingly no
authority is cited for it.

Since the potential harmfulness of this particular medicinal
substance has never been placed in issue in the *470  state
or federal courts, the State can hardly be faulted for its failure
to build a record on this point. And it totally mystifies me
why, in the absence of some evidence in the record, the
factual underpinnings of the statutory classification must be
‘incontrovertible’ or a matter of ‘common knowledge.’

The actual hazards of introducing a particular foreign
substance into the human body are frequently controverted,
and I cannot believe that unanimity of expert opinion is a
prerequisite to a State's exercise of its police power, no matter
what the subject matter of the regulation. Even assuming no
present dispute among medical authorities, we cannot ignore
that it has become commonplace for a drug or food additive
to be universally regarded as harmless on one day and to be
condemned as perilous on the next. It is inappropriate for this
Court to overrule a legislative classification by relying on the
present consensus among leading authorities. The commands
of the Constitution cannot fluctuate with the shifting tides of
scientific opinion.

Even if it were conclusively established once and for all that
the product **1047  dispensed by appellee is not actually
or potentially dangerous in the somatic sense, I would still
be unable to agree that the restriction on dispensing it falls
outside the State's power to regulate in the area of health. The
choice of a means of birth control, although a highly personal
matter, is also a health matter in a very real sense, and I see

nothing arbitrary in a requirement of medical supervision. 3  It
is generally acknowledged that contraceptives vary in degree

of effectiveness *471  and potential harmfulness. 4  There
may be compelling health reasons for certain women to
choose the most effective means of birth control available, no

matter how harmless the less effective alternatives. 5  Others
might be advised not to use a highly effective means of
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contraception because of their peculiar susceptibility to an

adverse side effect. 6  Moreover, there may be information
known to the medical profession that a particular brand of
contraceptive is to be preferred or avoided, or that it has not
been adequately tested. Nonetheless, the concurring opinion
would hold, as a constitutional matter, that a State must
allow someone without medical training the same power
to distribute this medicinal substance as is enjoyed by a
physician.

It is revealing, I think, that those portions of the majority
and concurring opinions rejecting the statutory limitation on
distributors rely on no particular provision of the Constitution.
I see nothing in the Fourteenth Amendment or any other part
of the Constitution *472  that even vaguely suggests that
these medicinal forms of contraceptives must be available in
the open market. I do not challenge Griswold v. Connecticut,
supra, despite its tenuous moorings to the text of the
Constitution, but I cannot view it as controlling authority
for this case. The Court was there confronted with a statute
flatly prohibiting the use of contraceptives, not one regulating
their distribution. I simply cannot believe that the limitation
on the class of lawful distributors has significantly impaired
the right to use contraceptives in Massachusetts. By relying

in Griswold in the present context, the Court has passed
beyond the penumbras of the specific guarantees into the
uncircumscribed area of personal predilections.

The need for dissemination of information on birth control is
not impinged in the slightest by limiting the distribution of
medicinal substances to medical and pharmaceutical channels
as Massachusetts has done by statute. The appellee has
succeeded, it seems, in cloaking his activities in some new
permutation of the First Amendment although his conviction
rests in fact and law on dispensing a medicinal substance
without a license. I am constrained to **1048  suggest
that if the Constitution can be strained to invalidate the
Massachusetts statute underlying appellee's conviction, we
could quite as well employ it for the protection of a ‘curbstone
quack,’ reminiscent of the ‘medicine man’ of times past, who
attracted a crowd of the curious with a soapbox lecture and
then plied them with ‘free samples' of some unproved remedy.
Massachusetts presumably outlawed such activities long ago,
but today's holding seems to invite their return.

All Citations

405 U.S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions
for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337,
26 S.Ct. 282, 287, 50 L.Ed. 499.

1 The Court of Appeals below described the recipient of the foam as ‘an unmarried adult woman.’ 429 F.2d
1398, 1399 (1970). However, there is no evidence in the record about her marital status.

2 Section 21 provides in full:

‘Except as provided in section twenty-one A, whoever sells, lends, gives away, exhibits or offers to sell, lend or
give away an instrument or other article intended to be used for self-abuse, or any drug, medicine, instrument
or article whatever for the prevention of conception or for causing unlawful abortion, or advertises the same,
or writes, prints, or causes to be written or printed a card, circular, book, pamphlet, advertisement or notice of
any kind stating when, where, how, of whom or by what means such article can be purchased or obtained, or
manufactures or makes any such article shall be punished by imprisonment in the state prison for not more
than five years or in jail or the house of correction for not more than two and one half years or by a fine of
not less than one hundred nor more than one thousand dollars.’

Section 21A provides in full:
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‘A registered physician may administer to or prescribe for any married person drugs or articles intended
for the prevention of pregnancy or conception. A registered pharmacist actually engaged in the business of
pharmacy may furnish such drugs or articles to any married person presenting a prescription from a registered
physician.

‘A public health agency, a registered nurse, or a maternity health clinic operated by or in an accredited
hospital may furnish information to any married person as to where professional advice regarding such drugs
or articles may be lawfully obtained.

‘This section shall not be construed as affecting the provisions of sections twenty and twenty-one relative
to prohibition of advertising of drugs or articles intended for the prevention of pregnancy or conception; nor
shall this section be construed so as to permit the sale or dispensing of such drugs or articles by means of
any vending machine or similar device.’

3 Appellant suggests that the purpose of the Massachusetts statute is to promote marital fidelity as well as to
discourage premarital sex. Under s 21A, however, contraceptives may be made available to married persons
without regard to whether they are living with their spouses or the uses to which the contraceptives are to be
put. Plainly the legislation has no deterrent effect on extramarital sexual relations.

4 This factor decisively distinguishes Tileston v. Ullman, 318 U.S. 44, 63 S.Ct. 493, 87 L.Ed. 603 (1943), where
the Court held that a physician lacked standing to bring an action for declaratory relief to challenge, on behalf
of his patients, the Connecticut law prohibiting the use of contraceptives. The patients were fully able to
bring their own action. Underlying the decision was the concern that ‘the standards of ‘case or controversy’
in Article III of the Constitution (not) become blurred,' Griswold v. Connecticut, 381 U.S. 479, 481, 85 S.Ct.
1678, 1679, 14 L.Ed.2d 510 (1965)—a problem that is not at all involved in this case.

5 Indeed, in First Amendment cases we have relaxed our rules of standing without regard to the relationship
between the litigant and those whose rights he seeks to assert precisely because application of those rules
would have an intolerable, inhibitory effect on freedom of speech. E.g., Thornhill v. Alabama, 310 U.S. 88,
97—98, 60 S.Ct. 736, 741—742, 84 L.Ed. 1093 (1940). See United States v. Raines, 362 U.S. 17, 22, 80
S.Ct. 519, 523, 4 L.Ed.2d 524 (1960).

6 See also Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), where a custodian, in
violation of state law, furnished a child with magazines to distribute on the streets. The Court there implicitly
held that the custodian had standing to assert alleged freedom of religion and equal protection rights of the
child that were threatened in the very litigation before the Court and that the child had no effective way of
asserting herself.

7 Of course, if we were to conclude that the Massachusetts statute impinges upon fundamental freedoms under
Griswold, the statutory classification would have to be not merely rationally related to a valid public purpose
but necessary to the achievement of a compelling state interest. E.g., Shapiro v. Thompson, 394 U.S. 618,
89 S.Ct. 1322, 22 L.Ed.2d 600 (1969); Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967).
But just as in Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971), we do not have to address
the statute's validity under that test because the law fails to satisfy even the more lenient equal protection
standard.

8 Appellant insists that the unmarried have no right to engage in sexual intercourse and hence no health interest
in contraception that needs to be served. The short answer to this contention is that the same devices the
distribution of which the State purports to regulate when their asserted purpose is to forestall pregnancy
are available without any controls whatsoever so long as their asserted purpose is to prevent the spread of
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disease. It is inconceivable that the need for health controls varies with the purpose for which the contraceptive
is to be used when the physical act in all cases is one and the same.

9 The Court of Appeals stated, 429 F.2d, at 1401:

‘(W)e must take notice that not all contraceptive devices risk ‘undesirable . . . (or) dangerous physical
consequences.’ It is 200 years since Casanova recorded the ubiquitous article which, perhaps because of
the birthplace of its inventor, he termed a ‘redingote anglais.’ The reputed nationality of the condom has now
changed, but we have never heard criticism of it on the side of health. We cannot think that the legislature
was unaware of it, or could have thought that it needed a medical prescription. We believe the same could
be said of certain other products.'

10 In Stanley, 394 U.S., at 564, 89 S.Ct., at 1247, the Court stated:

‘(A)lso fundamental is the right to be free, except in very limited circumstances, from unwanted governmental
intrusions into one's privacy.

“The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. They
recognized the significance of man's spiritual nature, of his feelings and of his intellect. They knew that only
a part of the pain, pleasure and satisfactions of life are to be found in material things. They sought to protect
Americans in their beliefs, their thoughts, their emotions, and their sensations. They conferred, as against the
Government, the right to be let alone—the most comprehensive of rights and the right most valued by civilized
man.' Olmstead v. United States, 277 U.S. 438, 478, 48 S.Ct. 564, 572, 72 L.Ed. 944 (1928) (Brandeis, J.,
dissenting).

‘See Griswold v. Connecticut, supra; cf. NAACP v. Alabama (ex rel. Patterson) 357 U.S. 449, 462, 78 S.Ct.
1163, 1171, 2 L.Ed.2d 1488 (1958).’

1 I have earlier expressed my reasons for believing that the O'Brien decision was not consistent with First
Amendment rights. See Brandenburg v. Ohio, 395 U.S. 444, 455, 89 S.Ct. 1827, 1833, 23 L.Ed.2d 430
(concurring opinion).

2 In Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 69 S.Ct. 684, 93 L.Ed. 834, the Court upheld a
state court injunction against peaceful picketing carried on in violation of a state ‘anti-restraint-of-trade’ law.
Giboney, however, is easily distinguished from the present case. Under the circumstances there present,
‘There was clear danger, imminent and immediate, that unless restrained, appellants would succeed in
making (state antitrust) policy a dead letter . . .. They were exercising their economic power together with
that of their allies to compel Empire to abide by union rather than by state regulation of trade.’ Id., at 503,
69 S.Ct. at 691 (footnote omitted; emphasis supplied). There is no such coercion in the instant case nor
is there a similar frustration of state policy, see text at n. 4, infra. For an analysis of the state policies
underlying the Massachusetts statute which Baird was convicted of having violated, see Dienes, The Progeny
of Comstockery—Birth Control Laws Return to Court, 21 Am.U.L.Rev. 1, 3—44 (1971).

3 Even under the restrictive meaning which the Court has given the First Amendment, as applied to the States
by the Fourteenth, advocacy of law violation is permissible ‘except where such advocacy is directed to inciting
or producing imminent lawless action and is likely to incite or produce such action.’ Brandenburg v. Ohio,
supra, n. 1, 395 U.S., at 447, 89 S.Ct., at 1829.

4 This factor alone would seem to distinguish O'Brien, supra as that case turned on the Court's judgment that
O'Brien's ‘conduct’ frustrated a substantial governmental interest.
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5 For a partial collection of cases involving action that comes under First Amendment protection see
Brandenburg v. Ohio, supra, n. 1, 395 U.S., at 455—456, 89 S.Ct., at 1833—1834 (concurring opinion).

1 Section 21 provides as follows:

‘Except as provided in section twenty-one one A, whoever sells, lends, gives away, exhibits or offers to sell,
lend or give away an instrument or other article intended to be used for self-abuse, or any drug, medicine,
instrument or article whatever for the prevention of conception or for causing unlawful abortion, or advertises
the same, or writes, prints, or causes to be written or printed a card, circular, book, pamphlet, advertisement
or notice of any kind stating when, where, how, of whom or by what means such article can be purchased or
obtained, or manufactures or makes any such article shall be punished by imprisonment in the state prison
for not more than five years or in jail or the house of correction for not more than two and one half years or
by a fine of not less than one hundred nor more than one thousand dollars.’

Section 21A makes these exceptions:

‘A registered physician may administer to or prescribe for any married person drugs or articles intended
for the prevention of pregnancy or conception. A registered pharmacist actually engaged in the business of
pharmacy may furnish such drugs or articles to any married person presenting a prescription from a registered
physician.

‘A public health agency, a registered nurse, or a maternity health clinic operated by or in an accredited
hospital may furnish information to any married person as to where professional advice regarding such drugs
or articles may be lawfully obtained.

‘This section shall not be construed as affecting the provisions of sections twenty and twenty-one relative
to prohibition of advertising of drugs or articles intended for the prevention of pregnancy or conception; nor
shall this section be construed so as to permit the sale or dispensing of such drugs or articles by means of
any vending machine or similar device.’

2 The indictment states:

‘The Jurors for the Commonwealth of Massachusetts on their oath present that William R. Baird, on the sixth
day of April, in the year of our Lord one thousand nine hundred and sixty-seven, did unlawfully give away
a certain medicine and article for the prevention of conception to wit: Emko Vaginal Foam, the giving away
of the said medicine and article by the said William R. Baird not being in accordance with, or authorized or
permitted by, the provisions of Section 21A of Chapter 272, of the General Laws of the said Commonwealth.’

3 ‘Had s 21A authorized registered physicians to administer or prescribe contraceptives for unmarried as well
as for married persons, the legal position of the petitioner would not have been in any way altered. Not being
a physician he would still have been prohibited by s 21 from ‘giving away’ the contraceptive.' 310 F.Supp.
951, 954 (Mass.1970).

4 The Food and Drug Administration has made a finding that birth control pills pose possible hazards to health.
It therefore restricts distribution and receipt of such products in interstate commerce to properly labeled
packages that must be sold pursuant to a prescription. 21 CFR s 130.45. A violation of this law is punishable
by imprisonment for one year, a fine of not more than $10,000, or both. 21 U.S.C. ss 331, 333.

1 The Court places some reliance on the opinion of the Supreme Judicial Court of Massachusetts in Sturgis v.
Attorney General, 358 Mass. 37, 260 N.E.2d 687 (1970), to show that s 21A is intended to regulated morals
rather than public health. In Sturgis the state court rejected a challenge by a group of physicians to that part of
the statute prohibiting the distribution of contraceptives to unmarried women. The court accepted the State's
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interest in ‘regulating the private sexual lives of single persons,’ that interest being expressed in the restriction
on distributees. Mass., 260 N.E.2d., at 690. The purpose of the restriction on distributors was not in issue.

2 The opinion of the Court states in passing that if the restriction on distributors were in fact intended as a health
measure, it would be overly broad. Since the Court does not develop this argument in detail, my response is
addressed solely to the reasoning in the opinion of Mr. Justice WHITE, concurring in the result.

3 For general discussions of the need for medical supervision before choosing a means of birth control, see
Manual of Family Planning and Contraceptive Practice 47—53 (M. Calderone ed. 1970); Advanced Concepts
in Contraception 22—24 (F. Hoffman & R. Kleinman ed. 1968).

4 See U.S. Commission on Population Growth and the American Future, Population and the American Future,
pt. II, pp. 38—39 (Mar. 16, 1972); Manual of Family Planning supra, at 268—274, 316, 320, 342, 346; Jaffe,
Toward the Reduction of Unwanted Pregnancy, 174 Science 119, 121 (Oct. 8, 1971); G. Hardin, Birth Control
128 (1970); E. Havemann, Birth Control (1967). The contraceptive substance dispensed by appellee, vaginal
foam, is thought to be between 70% and 80% effective. See Jaffe, supra, at 121; Dingle & Tietze, Comparative
Study of Three Contraceptive Methods, 85 Amer. J. Obst. & Gyn. 1012, 1021 (1963). The birth control pill,
by contrast, is thought to be better than 99% effective. See Havemann, Birth Control, supra.

5 See Perkin, Assessment of Reproductive Risk in Nonpregnant Women—A Guide to Establishing Priorities
for Contraceptive Care, 101 Amer. J. Obst. & Gyn. 709 (1968).

6 See Manual of Family Planning supra, at 301, 332—333, 336—340.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Action was brought challenging constitutionality of
Massachusetts statute regulating the access of minors to
abortions. On remand from United States Supreme Court,
the district court certified questions for the Massachusetts
Supreme Judicial Court. Upon receiving a response, the
United States District Court for the District of Massachusetts,
450 F.Supp. 997, declared the statute unconstitutional. The
Supreme Court, in separate opinions by Mr. Justice Powell
and Mr. Justice Stevens, held that Massachusetts statute
requiring pregnant minor seeking an abortion to obtain the
consent of her parents or to obtain judicial approval following
notification to her parents unconstitutionally burdened the
right of the pregnant minor to seek an abortion.

Affirmed.

Mr. Chief Justice Burger, Mr. Justice Stewart, and Mr. Justice
Rehnquist joined in the opinion of Mr. Justice Powell.

Mr. Justice Brennan, Mr. Justice Marshall, and Mr. Justice
Blackmun joined in the opinion of Mr. Justice Stevens
concurring in the judgment.

Mr. Justice Rehnquist filed a concurring opinion.

Mr. Justice White filed a dissenting opinion.

**3037  *622  Syllabus *

A Massachusetts statute requires parental consent before an
abortion can be performed on an unmarried woman under
the age of 18. If one or both parents refuse such consent,
however, the abortion may be obtained by order of a judge of
the superior court “for good cause shown.” In appellees' class
action challenging the constitutionality of the statute, a three-
judge District Court held it unconstitutional. Subsequently,
this Court vacated the District Court's judgment, Bellotti
v. Baird, 428 U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844,
holding that the District Court should have abstained
and certified to the Massachusetts Supreme Judicial Court
appropriate questions concerning the meaning of the statute.
On remand, the District Court certified several questions to
the Supreme Judicial Court. Among the questions certified
was whether the statute permits any minors—mature or
immature—to obtain judicial consent to an abortion without
any parental consultation whatsoever. The Supreme Judicial
Court answered that, in general, it does not; that consent
must be obtained for every nonemergency abortion unless
no parent is available; and that an available parent must be
given notice of any judicial proceedings brought by a minor to
obtain consent for an abortion. Another question certified was
whether, if the superior court finds that the minor is capable
of making, and has, in fact, made and adhered to, an informed
and reasonable decision to have an abortion, the court may
refuse its consent on a finding that a parent's, or its own,
contrary decision is a better one. The Supreme Judicial Court
answered in the affirmative. Following the Supreme Judicial
Court's judgment, the District Court again declared the statute
unconstitutional and enjoined its enforcement.

Held: The judgment is affirmed. Pp. 3043–3052; 3053–3055.

D.C., 450 F.Supp. 997, affirmed.

Mr. Justice POWELL, joined by Mr. Chief Justice BURGER,
Mr. Justice STEWART, and Mr. Justice REHNQUIST,
concluded that:

1. There are three reasons justifying the conclusion that the
constitutional *623  rights of children cannot be equated
with those of **3038  adults: the peculiar vulnerability
of children; their inability to make critical decisions in an
informed, mature manner; and the importance of the guiding

https://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5038874382)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5038874382)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=708&cite=100SCT185&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142444&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142444&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 


Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

role of parents in the upbringing of their children. Pp. 3043–
3046.

2. The abortion decision differs in important ways from other
decisions facing minors, and the State is required to act
with particular sensitivity when it legislates to foster parental
involvement in this matter. Pp. 3046–3047.

3. If a State decides to require a pregnant minor to obtain
one or both parents' consent to an abortion, it also must
provide an alternative procedure whereby authorization for
the abortion can be obtained. A pregnant minor is entitled in
such a proceeding to show either that she is mature enough
and well enough informed to make her abortion decision,
in consultation with her physician, independently of her
parents' wishes, or that even if she is not able to make
this decision independently, the desired abortion would be
in her best interests. Such a procedure must ensure that the
provision requiring parental consent does not in fact amount
to an impermissible “absolute, and possibly arbitrary, veto.”
Planned Parenthood of Central Missouri v. Danforth, 428
U.S. 52, 74, 96 S.Ct. 2831, 2843, 49 L.Ed.2d 788. Pp. 3047–
3049.

4. The Massachusetts statute, as authoritatively interpreted by
the Supreme Judicial Court, unduly burdens the right to seek
an abortion. The statute falls short of constitutional standards
in two respects. First, it permits judicial authorization for
an abortion to be withheld from a minor who is found
by the superior court to be mature and fully competent to
make this decision independently. Second, it requires parental
consultation or notification of every instance, whether or not
in the pregnant minor's best interests, without affording her an
opportunity to receive an independent judicial determination
that she is mature enough to consent or that an abortion would
be in her best interests. Pp. 3049–3052.

Mr. Justice STEVENS, joined by Mr. Justice BRENNAN,
Mr. Justice MARSHALL, and Mr. Justice BLACKMUN,
concluded that the Massachusetts statute is unconstitutional
because under the statute, as written and as construed by the
Massachusetts Supreme Judicial Court, no minor, no matter
how mature and capable of informed decisionmaking, may
receive an abortion without the consent of either both parents
or a superior court judge, thus making the minor's abortion
decision subject in every instance to an absolute third-party
veto.  Planned Parenthood of Central Missouri v. Danforth,
428 U.S. 52, 96 S.Ct. 2831, 49 L.Ed.2d 788, controlling. Pp.
3038–3040.
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*624  Garrick F. Cole, Boston, Mass., for appellants in No.
78–329, by Brian A. Riley, Boston, Mass., for appellant in
No. 78–330.

Joseph J. Balliro and John H. Henn, Boston, Mass., for
appellees in both cases.

Opinion

Mr. Justice POWELL announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE,
Mr. Justice STEWART, and Mr. Justice REHNQUIST joined.

These appeals present a challenge to the constitutionality of
a state statute regulating the access of minors to abortions.
They require us to continue the inquiry we began in Planned
Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 96
S.Ct. 2831, 49 L.Ed.2d 788 (1976), and Bellotti v. Baird, 428
U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844 (1976).

*625  I

A

On August 2, 1974, the Legislature of the Commonwealth
of Massachusetts passed, over the Governor's veto, an Act
pertaining to abortions performed within the State. 1974
Mass. Acts, ch. 706. According to its title, the statute was
intended to regulate abortions “within present constitutional
limits.” Shortly before the Act was to go **3039  into
effect, the class action from which these appeals arise

was commenced in the District Court 1  to enjoin, as
unconstitutional, the provision of the Act now codified as

Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979). 2

Section 12S provides in part:
“If the mother is less than eighteen years of age and has not
married, the consent of both the mother and her parents [to an
abortion to be performed on the mother] is required. If one or
both of the mother's parents refuse such consent, consent may
be obtained by order of a judge of the superior court for good
cause shown, after such hearing as he deems necessary. Such
a hearing will not require the appointment of a guardian for
the mother. If one of the parents has died or has deserted his
or her family, consent by the remaining parent is sufficient. If
both parents have died or have deserted their family, consent
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of the mother's guardian or other *626  person having duties
similar to a guardian, or any person who had assumed the care
and custody of the mother is sufficient. The commissioner of
public health shall prescribe a written form for such consent.
Such form shall be signed by the proper person or persons
and given to the physician performing the abortion who shall
maintain it in his permanent files.”

Physicians performing abortions in the absence of the consent
required by § 12S are subject to injunctions and criminal
penalties. See Mass.Gen.Laws Ann., ch. 112, §§ 12Q, 12T,
and 12U (West Supp.1979).

A three-judge District Court was convened to hear the
case pursuant to 28 U.S.C. § 2281 (1970 ed.), repealed by

Pub.L. 94–381, § 1, 90 Stat. 1119. 3  Plaintiffs in the suit,
appellees in both the cases before us now, were William Baird;
Parents Aid Society, Inc. (Parents Aid), of which Baird is
founder and director; Gerald Zupnick, M. D., who regularly
performs abortions at the Parents Aid clinic; and an unmarried
minor, identified by the pseudonym “Mary Moe,” who, at
the commencement of the suit, was pregnant, residing at
home with her parents, and desirous of obtaining an abortion

without informing them. 4

Mary Moe was permitted to represent the “class of unmarried
minors in Massachusetts who have adequate capacity to give a
valid and informed consent [to abortion], and who do not wish
to involve their parents.” Baird v. Bellotti, 393 F.Supp. 847,
850 (Mass.1975) (Baird). Initially there was some confusion
whether the rights of minors who wish abortions without
parental involvement but who lack “adequate capacity” to
give such consent also could be adjudicated in *627  the suit.
The District Court ultimately determined that Dr. Zupnick
was entitled to assert the rights of these minors. See Baird v.

Bellotti, 450 F.Supp. 997, 1001, and n. 6 (Mass.1978). 5

**3040  Planned Parenthood League of Massachusetts and
Crittenton Hastings House & Clinic, both organizations
that provide counseling to pregnant adolescents, and Phillip

Stubblefield, M. D. (intervenors), 6  appeared as amici curiae
on behalf of the plaintiffs. The District Court “accepted [this
group] in a status something more than amici because of
reservations about the adequacy of plaintiffs' representation
[of the plaintiff classes in the suit].” Id., at 999 n. 3.

Defendants in the suit, appellants here in No. 78–329, were
the Attorney General of Massachusetts and the District
Attorneys of all counties in the State. Jane Hunerwadel was

permitted to intervene as a defendant and representative of
the class of Massachusetts parents having unmarried minor
daughters who then were, or might become, pregnant. She and

the class she represents are appellants in No. 78–330. 7

Following three days of testimony, the District Court issued
an opinion invalidating § 12S. Baird I, supra. The court
rejected appellees' argument that all minors capable of
becoming pregnant also are capable of giving informed
consent *628  to an abortion, or that it always is in the best
interests of a minor who desires an abortion to have one.
See 393 F.Supp., at 854. But the court was convinced that “a
substantial number of females under the age of 18 are capable
of forming a valid consent,” id., at 855, and “that a significant
number of [these] are unwilling to tell their parents.” Id., at
853.

In its analysis of the relevant constitutional principles, the
court stated that “there can be no doubt but that a female's
constitutional right to an abortion in the first trimester does
not depend upon her calendar age.”  Id., at 855–856. The
court found no justification for the parental consent limitation
placed on that right by § 12S, since it concluded that the
statute was “cast not in terms of protecting the minor, . . . but
in recognizing independent rights of parents.” Id., at 856. The
“independent” parental rights protected by § 12S, as the court
understood them, were wholly distinct from the best interests

of the minor. 8

B

Appellants sought review in this Court, and we noted
probable jurisdiction.  Bellotti v. Baird, 423 U.S. 982, 96
S.Ct. 390, 46 L.Ed.2d 301 (1975). After briefing and oral
argument, it became apparent that § 12S was susceptible
of a construction that “would avoid or substantially modify
the federal constitutional challenge to the statute.” Bellotti v.
Baird, 428 U.S. 132, 148, 96 S.Ct. 2857, 2866, 49 L.Ed.2d
844 (1976) (Bellotti ). We therefore vacated the judgment of
the District Court, concluding that it should have abstained
and certified to the Supreme Judicial Court of Massachusetts
appropriate questions concerning the meaning of § 12S,
pursuant to existing *629  procedure in that State. See
Mass.Sup.Jud.Ct. Rule 3:21.

On remand, the District Court certified nine questions to the

Supreme Judicial Court. 9  These were answered in an *630
opinion **3041  styled Baird v. Attorney General, 371 Mass.
741, 360 N.E.2d 288 (1977) ( Attorney General ). Among the
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more important aspects of § 12S, as authoritatively construed
by the Supreme Judicial Court, are the following:

1. In deciding whether to grant consent to their daughter's
abortion, parents are required by § 12S to consider exclusively
what will serve her best interests. See id., at 746–747, 360
N.E.2d, at 292–293.

2. The provision in § 12S that judicial consent for an abortion
shall be granted, parental objections notwithstanding, “for
good cause shown” means that such consent shall be granted
if found to be in the minor's best interests. The judge “must
disregard all parental objections, and other considerations,
which are not based exclusively” on that standard. Id., at 748,
360 N.E.2d, at 293.

3. Even if the judge in a § 12S proceeding finds “that the
minor is capable of making, and has made, an informed
and reasonable decision to have an abortion,” he is entitled
to withhold consent “in circumstances where he determines
that the best interests of the minor will not be served by an
abortion.” Ibid., 360 N.E.2d, at 293.

4. As a general rule, a minor who desires an abortion may
not obtain judicial consent without first seeking both parents'
consent. Exceptions to the rule exist when a parent is not
available or when the need for the abortion constitutes “ ‘an

emergency requiring immediate action.’ ” 10  Id., at 750, 360
N.E.2d, at 294. Unless a parent is not available, he must be
notified of any judicial proceedings brought under § 12S. Id.,
at 755–756, 360 N.E.2d, at 297.

*631  5. The resolution of § 12S cases and any appeals
that follow can be expected to be prompt. The name of
the minor and her parents may be held in confidence. If
need be, the Supreme Judicial Court and the superior courts
can promulgate rules or issue orders to ensure that such
proceedings are handled expeditiously. Id., at 756–758, 360
N.E.2d, at 297–298.

6. Massachusetts Gen.Laws Ann., ch. 112, § 12F (West
Supp.1979), which provides, inter alia, that certain classes of
minors may consent to most kinds of medical care without
parental approval, does not apply to abortions, except as to
minors who **3042  are married, widowed, or divorced. See
371 Mass., at 758–762, 360 N.E.2d, at 298–300. Nor does the
State's common-law “mature minor rule” create an exception
to § 12S. Id., at 749–750, 360 N.E.2d, at 294. See n. 27,infra.

C

Following the judgment of the Supreme Judicial Court,
appellees returned to the District Court and obtained a stay of
the enforcement of § 12S until its constitutionality could be
determined. Baird v. Bellotti, 428 F.Supp. 854 (Mass.1977)
(Baird II ). After permitting discovery by both sides, holding
a pretrial conference, and conducting further hearings, the
District Court again declared § 12S unconstitutional and
enjoined its enforcement. Baird v. Bellotti, 450 F.Supp.
997 (Mass.1978) (Baird III ). The court identified three
particular aspects of the statute which, in its view, rendered
it unconstitutional.

First, as construed by the Supreme Judicial Court, § 12S
requires parental notice in virtually every case where the
parent is available. The court believed that the evidence
warranted a finding “that many, perhaps a large majority
of 17-year olds are capable of informed consent, as are a
not insubstantial number of 16-year olds, and some even
younger.” Id., at 1001. In addition, the court concluded that it
would not be in *632  the best interests of some “immature”
minors—those incapable of giving informed consent—even
to inform their parents of their intended abortions. Although
the court declined to decide whether the burden of requiring
a minor to take her parents to court was, per se, an
impermissible burden on her right to seek an abortion, it
concluded that Massachusetts could not constitutionally insist
that parental permission be sought or notice given “in those
cases where a court, if given free rein, would find that it was
to the minor's best interests that one or both of her parents not
be informed . . . .” Id., at 1002.

Second, the District Court held that § 12S was defective
in permitting a judge to veto the abortion decision of a
minor found to be capable of giving informed consent. The
court reasoned that upon a finding of maturity and informed
consent, the State no longer was entitled to impose legal
restrictions upon this decision. Id., at 1003. Given such
a finding, the court could see “no reasonable basis” for
distinguishing between a minor and an adult, and it therefore
concluded that § 12S was not only “an undue burden in
the due process sense, [but] a discriminatory denial of equal
protection [as well].” Id., at 1004.

Finally, the court decided that § 12S suffered from what it
termed “formal overbreadth,” ibid., because the statute failed
explicitly to inform parents that they must consider only the
minor's best interests in deciding whether to grant consent.
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The court believed that, despite the Supreme Judicial Court's
construction of § 12S, parents naturally would infer from
the statute that they were entitled to withhold consent for
other, impermissible reasons. This was thought to create a
“chilling effect” by enhancing the possibility that parental
consent would be denied wrongfully and that the minor would
have to proceed in court.

Having identified these flaws in § 12S, the District Court
considered whether it should engage in “judicial repair.” Id.,
at 1005. It declined either to sever the statute or to give *633
it a construction different from that set out by the Supreme
Judicial Court, as that tribunal arguably had invited it to do.
See Attorney General, 371 Mass., at 745–746, 360 N.E.2d,
at 292. The District Court therefore adhered to its previous
position, declaring § 12S unconstitutional and permanently

enjoining its enforcement. 11  **3043  Appellants sought
review in this Court a second time, and we again noted
probable jurisdiction. 439 U.S. 925, 99 S.Ct. 307, 58 L.Ed.2d
317 (1978).

II

 A child, merely on account of his minority, is not beyond
the protection of the Constitution. As the Court said in In re
Gault, 387 U.S. 1, 13, 87 S.Ct. 1428, 1436, 18 L.Ed.2d 527
(1967), “whatever may be their precise impact, neither the
Fourteenth Amendment nor the Bill of Rights is for adults

alone.” 12  This observation, of course, is but the beginning
of the analysis. The Court long has recognized that the status
of minors under the law is unique in many respects. As
Mr. Justice Frankfurter aptly put it: “[C]hildren have a very
special place in life which law should reflect. Legal theories
and their phrasing in other cases readily lead to fallacious
reasoning if uncritically transferred to determination *634
of a State's duty towards children.” May v. Anderson, 345 U.S.
528, 536, 73 S.Ct. 840, 844, 97 L.Ed. 1221 (1953) (concurring
opinion). The unique role in our society of the family, the
institution by which “we inculcate and pass down many
of our most cherished values, moral and cultural,” Moore
v. East Cleveland, 431 U.S. 494, 503–504, 97 S.Ct. 1932,
1938, 52 L.Ed.2d 531 (1977) (plurality opinion), requires
that constitutional principles be applied with sensitivity and
flexibility to the special needs of parents and children. We
have recognized three reasons justifying the conclusion that
the constitutional rights of children cannot be equated with
those of adults: the peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature

manner; and the importance of the parental role in child
rearing.

A

The Court's concern for the vulnerability of children is
demonstrated in its decisions dealing with minors' claims
to constitutional protection against deprivations of liberty
or property interests by the State. With respect to many of
these claims, we have concluded that the child's right is
virtually coextensive with that of an adult. For example, the
Court has held that the Fourteenth Amendment's guarantee
against the deprivation of liberty without due process of law
is applicable to children in juvenile delinquency proceedings.
In re Gault, supra. In particular, minors involved in such
proceedings are entitled to adequate notice, the assistance of
counsel, and the opportunity to confront their accusers. They
can be found guilty only upon proof beyond a reasonable
doubt, and they may assert the privilege against compulsory
self-incrimination. In re Winship, 397 U.S. 358, 90 S.Ct.
1068, 25 L.Ed.2d 368 (1970); In re Gault, supra. See also
Ingraham v. Wright, 430 U.S. 651, 674, 97 S.Ct. 1401,
1414, 51 L.Ed.2d 711 (1977) (corporal punishment of school-
children implicates constitutionally protected liberty interest);
cf. Breed v. Jones, 421 U.S. 519, 95 S.Ct. 1779, 44 L.Ed.2d
346 (1975) (Double Jeopardy Clause prohibits prosecuting
juvenile as an adult after an adjudicatory finding in juvenile
court that he had violated a criminal statute). *635  Similarly,
in Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 L.Ed.2d 725
(1975), the Court held that children may not be deprived of
certain property interests without due process.
 These rulings have not been made on the uncritical
assumption that the constitutional rights of children are
indistinguishable **3044  from those of adults. Indeed,
our acceptance of juvenile courts distinct from the adult
criminal justice system assumes that juvenile offenders
constitutionally may be treated differently from adults. In
order to preserve this separate avenue for dealing with minors,
the Court has said that hearings in juvenile delinquency cases
need not necessarily “ ‘conform with all of the requirements
of a criminal trial or even of the usual administrative hearing.’
” In re Gault, supra, 387 U.S., at 30, 87 S.Ct., at 1445,
quoting Kent v. United States, 383 U.S. 541, 562, 86 S.Ct.
1045, 1057, 16 L.Ed.2d 84 (1966). Thus, juveniles are
not constitutionally entitled to trial by jury in delinquency
adjudications. McKeiver v. Pennsylvania, 403 U.S. 528, 91
S.Ct. 1976, 29 L.Ed.2d 647 (1971). Viewed together, our
cases show that although children generally are protected
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by the same constitutional guarantees against governmental
deprivations as are adults, the State is entitled to adjust its
legal system to account for children's vulnerability and their
needs for “concern, . . . sympathy, and . . . paternal attention.”
Id., at 550, 91 S.Ct., at 1989 (plurality opinion).

B

Second, the Court has held that the States validly may limit the
freedom of children to choose for themselves in the making
of important, affirmative choices with potentially serious
consequences. These rulings have been grounded in the
recognition that, during the formative years of childhood and
adolescence, minors often lack the experience, perspective,
and judgment to recognize and avoid choices that could be

detrimental to them. 13

*636  Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274,
20 L.Ed.2d 195 (1968), illustrates well the Court's concern
over the inability of children to make mature choices, as
the First Amendment rights involved are clear examples of
constitutionally protected freedoms of choice. At issue was
a criminal conviction for selling sexually oriented magazines
to a minor under the age of 17 in violation of a New York
state law. It was conceded that the conviction could not
have stood under the First Amendment if based upon a
sale of the same material to an adult. Id., at 634, 88 S.Ct.
1277. Notwithstanding the importance the Court always has
attached to First Amendment rights, it concluded that “even
where there is an invasion of protected freedoms ‘the power
of the state to control the conduct of children reaches beyond
the scope of its authority over adults . . .,’ ” id., at 638, 88
S.Ct., at 1280, quoting Prince v. Massachusetts, 321 U.S. 158,

170, 64 S.Ct. 438, 444, 88 L.Ed. 645 (1944). 14  The Court
was convinced that the New York Legislature rationally could
conclude that the sale to children of the magazines in question
presented a danger against which they should be guarded.
Ginsberg, supra, at 641, 88 S.Ct., at 1281. It therefore rejected
the *637  argument that the **3045  New York law violated

the constitutional rights of minors. 15

C

Third, the guiding role of parents in the upbringing of
their children justifies limitations on the freedoms of
minors. The State commonly protects its youth from adverse
governmental action and from their own immaturity by

requiring parental consent to or involvement in important

decisions by minors. 16  But an additional and more important
justification for state deference to parental control over
children is that “[t]he child is not the mere creature of the state;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for
additional obligations.” Pierce v. Society of Sisters, 268 U.S.
510, 535, 45 S.Ct. 571, 573, 69 L.Ed. 1070 (1925). “The duty
to prepare the child for ‘additional obligations' . . . *638  must
be read to include the inculcation of moral standards, religious
beliefs, and elements of good citizenship.” Wisconsin v.
Yoder, 406 U.S. 205, 233, 92 S.Ct. 1526, 1542, 32 L.Ed.2d
15 (1972). This affirmative process of teaching, guiding, and
inspiring by precept and example is essential to the growth of
young people into mature, socially responsible citizens.

We have believed in this country that this process, in
large part, is beyond the competence of impersonal political
institutions. Indeed, affirmative sponsorship of particular
ethical, religious, or political beliefs is something we expect
the State not to attempt in a society constitutionally committed
to the ideal of individual liberty and freedom of choice. Thus,
“[i]t is cardinal with us that the custody, care and nurture of
the child reside first in the parents, whose primary function
and freedom include preparation for obligations the state can
neither supply nor hinder.” Prince v. Massachusetts, supra,
321 U.S., at 166, 64 S.Ct., at 442 (emphasis added).

Unquestionably, there are many competing theories about
the most effective way for parents to fulfill their central
role in assisting their children on the way to responsible
adulthood. While we do not pretend any special wisdom
on this subject, we cannot ignore that central to many of
these theories, and deeply rooted in our Nation's history
and tradition, is the belief that the parental role implies a
substantial measure of authority over one's children. Indeed,
“constitutional interpretation has consistently recognized that
the parents' claim to authority in their own household to direct
the rearing of their children is basic in the structure of our
society.” Ginsberg v. New York, supra, 390 U.S., at 639, 88
S.Ct., at 1280.

Properly understood, then, the tradition of parental authority
is not inconsistent **3046  with our tradition of individual
liberty; rather, the former is one of the basic presuppositions
of the latter. Legal restrictions on minors, especially those
supportive of the parental role, may be important to the
child's chances for the full growth and maturity that make
eventual *639  participation in a free society meaningful and

rewarding. 17  Under the Constitution, the State can “properly
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conclude that parents and others, teachers for example, who
have [the] primary responsibility for children's well-being are
entitled to the support of laws designed to aid discharge of
that responsibility.” Ginsberg v. New York, 390 U.S., at 639,

88 S.Ct., at 1280. 18

III

With these principles in mind, we consider the specific
constitutional questions presented by these appeals. In § 12S,
Massachusetts has attempted to reconcile the constitutional
right of a woman, in consultation with her physician, to
choose to terminate her pregnancy as established by Roe v.
Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973), and
Doe v. Bolton, 410 U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201
(1973), with the special interest of the State in encouraging
an unmarried pregnant minor to seek the advice of her parents
in making the important decision whether or not to bear a
child. As noted above, § 12S was before us in Bellotti I, 428
U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844 (1976), where we
remanded the case for interpretation of its provisions by the
Supreme Judicial Court of Massachusetts. We previously had
held in Planned Parenthood of Central Missouri v. Danforth,
428 U.S. 52, 96 S.Ct. 2831, 49 L.Ed.2d 788 (1976), that a
State could not lawfully authorize an absolute parental veto
over the decision of a minor to terminate her pregnancy. Id., at
74, 96 S.Ct., at 2843. In *640  Bellotti, supra, we recognized
that § 12S could be read as “fundamentally different from a
statute that creates a ‘parental veto,’ ” 428 U.S., at 145, 96
S.Ct., at 2865, thus “avoid[ing] or substantially modify[ing]
the federal constitutional challenge to the statute.” Id., at
148, 96 S.Ct., at 2866. The question before us—in light of
what we have said in the prior cases—is whether § 12S,
as authoritatively interpreted by the Supreme Judicial Court,
provides for parental notice and consent in a manner that does
not unduly burden the right to seek an abortion. See id., at
147, 96 S.Ct., at 2866.
 Appellees and intervenors contend that even as interpreted
by the Supreme Judicial Court of Massachusetts, § 12S does
unduly burden this right. They suggest, for example, that
the mere requirement of parental notice constitutes such a
burden. As stated in Part II above, however, parental notice
and consent are qualifications that typically may be imposed
by the State on a minor's right to make important decisions. As
immature minors often lack the ability to make fully informed
choices that take account of both immediate and long-range
consequences, a State reasonably may determine that parental
consultation often is desirable and in the best interest of the

minor. 19  It may further determine, as a **3047  general

proposition, that such consultation is particularly desirable
with respect to the abortion decision—one that for some

people raises profound moral and religious concerns. 20  As
Mr. Justice STEWART wrote in concurrence in Planned
Parenthood of Central Missouri v. Danforth, supra, at 91, 96
S.Ct., at 2851:

“There can be little doubt that the State furthers a
constitutionally permissible end by encouraging an unmarried
*641  pregnant minor to seek the help and advice of her

parents in making the very important decision whether or
not to bear a child. That is a grave decision, and a girl of
tender years, under emotional stress, may be ill-equipped
to make it without mature advice and emotional support.
It seems unlikely that she will obtain adequate counsel
and support from the attending physician at an abortion
clinic, where abortions for pregnant minors frequently take

place.” (Footnote omitted.) 21

*642  But we are concerned here with a constitutional right
to seek an abortion. The abortion decision differs in important
ways from other decisions that may be made during minority.
The need to preserve the constitutional right and the unique
nature of the abortion decision, especially when made by a
minor, require a State to act with particular sensitivity when
it legislates to foster parental involvement in this matter.

A

The pregnant minor's options are much different from those
facing a minor in other situations, such as deciding whether
to marry. A minor not permitted to marry before the age of
majority is required simply to postpone her decision. She
and her intended spouse may preserve the opportunity for
later marriage should they continue to desire it. A pregnant
adolescent, however, cannot preserve for long the possibility
of aborting, which effectively expires in a matter of weeks
from the onset of pregnancy.

Moreover, the potentially severe detriment facing a pregnant
woman, see Roe v. **3048  Wade, 410 U.S., at 153,
93 S.Ct., at 726, is not mitigated by her minority.
Indeed, considering her probable education, employment
skills, financial resources, and emotional maturity, unwanted
motherhood may be exceptionally burdensome for a minor.
In addition, the fact of having a child brings with it adult
legal responsibility, for parenthood, like attainment of the
age of majority, is one of the traditional criteria for the
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termination of the legal disabilities of minority. In sum, there
are few situations in which denying a minor the right to make
an important decision will have consequences so grave and
indelible.

Yet, an abortion may not be the best choice for the minor.
The circumstances in which this issue arises will vary widely.
In a given case, alternatives to abortion, such as marriage to
the father of the child, arranging for its adoption, or assuming
the responsibilities of motherhood with the assured support
of *643  family, may be feasible and relevant to the minor's
best interests. Nonetheless, the abortion decision is one that
simply cannot be postponed, or it will be made by default with
far-reaching consequences.
 For these reasons, as we held in Planned Parenthood of
Central Missouri v. Danforth, 428 U.S., at 74, 96 S.Ct., at
2843, “the State may not impose a blanket provision . . .
requiring the consent of a parent or person in loco parentis
as a condition for abortion of an unmarried minor during the
first 12 weeks of her pregnancy.” Although, as stated in Part
II, supra, such deference to parents may be permissible with
respect to other choices facing a minor, the unique nature and
consequences of the abortion decision make it inappropriate
“to give a third party an absolute, and possibly arbitrary,
veto over the decision of the physician and his patient to
terminate the patient's pregnancy, regardless of the reason for
withholding the consent.” 428 U.S., at 74, 96 S.Ct., at 2843.
We therefore conclude that if the State decides to require
a pregnant minor to obtain one or both parents' consent to

an abortion, it also must provide an alternative procedure 22

whereby authorization for the abortion can be obtained.

A pregnant minor is entitled in such a proceeding to show
either: (1) that she is mature enough and well enough
informed to make her abortion decision, in consultation with

her physician, independently of her parents' wishes; 23  or
*644  2) that even if she is not able to make this decision

independently, the desired abortion would be in her best
interests. The proceeding in which this showing is made must
assure that a resolution of the issue, and any appeals that
may follow, will be completed with anonymity and sufficient
expedition to provide an effective opportunity for an abortion
to be obtained. In sum, the procedure must ensure that the
provision requiring parental consent does not in fact amount
to the “absolute, and possibly arbitrary, veto” that was found
impermissible in Danforth. Ibid.

B

 It is against these requirements that § 12S must be tested. We
observe **3049  initially that as authoritatively construed
by the highest court of the State, the statute satisfies some
of the concerns that require special treatment of a minor's
abortion decision. It provides that if parental consent is
refused, authorization may be “obtained by order of a judge of
the superior court for good cause shown, after such hearing as
he deems necessary.” A superior court judge presiding over a
§ 12S proceeding “must disregard all parental objections, and
other considerations, which are not based exclusively on what

would serve the minor's best interests.” 24  *645  Attorney
General, 371 Mass., at 748, 360 N.E.2d, at 293. The Supreme
Judicial Court also stated: “Prompt resolution of a [§ 12S]
proceeding may be expected. . . . The proceeding need not
be brought in the minor's name and steps may be taken, by
impoundment or otherwise, to preserve confidentiality as to
the minor and her parents. . . . [W]e believe that an early
hearing and decision on appeal from a judgment of a Superior
Court judge may also be achieved.” Id., at 757–758, 360
N.E.2d, at 298. The court added that if these expectations
were not met, either the superior court, in the exercise of
its rulemaking power, or the Supreme Judicial Court would
be willing to eliminate any undue burdens by rule or order.

Ibid. 25

Despite these safeguards, which avoid much of what
was objectionable in the statute successfully challenged in
Danforth, § 12S falls short of constitutional standards in
certain respects. We now consider these.

*646  (1)

Among the questions certified to the Supreme Judicial Court
was whether § 12S permits any minors—mature or immature
—to obtain judicial consent to an abortion without any
parental consultation whatsoever. See n. 9, supra. The state
court answered that, in general, it does not. “[T]he consent
required by [§ 12S must] be obtained for every nonemergency
abortion where the mother is less than eighteen years of
age and unmarried.” Attorney General, supra, at 750, 360
N.E.2d, at 294. The text of § 12S itself states an exception
to this rule, making consent unnecessary from any parent

who has “died or has deserted his or her family.” 26  The
Supreme Judicial Court construed the statute as containing an
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additional exception: Consent **3050  need not be obtained
“where no parent (or statutory substitute) is available.” Ibid.
The court also ruled that an available parent must be given
notice of any judicial proceedings brought by a minor to

obtain consent for an abortion. 27  Id., at 755–756, 360 N.E.2d,
at 297.
*647   We think that, construed in this manner, § 12S would

impose an undue burden upon the exercise by minors of the
right to seek an abortion. As the District Court recognized,
“there are parents who would obstruct, and perhaps altogether
prevent, the minor's right to go to court.” Baird III, 450
F.Supp., at 1001. There is no reason to believe that this would
be so in the majority of cases where consent is withheld. But
many parents hold strong views on the subject of abortion, and
young pregnant minors, especially those living at home, are
particularly vulnerable to their parents' efforts to obstruct both
an abortion and their access to court. It would be unrealistic,
therefore, to assume that the mere existence of a legal right to
seek relief in superior court provides an effective avenue of
relief for some of those who need it the most.

 We conclude, therefore, that under state regulation such as
that undertaken by Massachusetts, every minor must have
the opportunity—if she so desires—to go directly to a court
without first consulting or notifying her parents. If she
satisfies the court that she is mature and well enough informed
to make intelligently the abortion decision on her own, the
court must authorize her to act without parental consultation
or consent. If she fails to satisfy the court that she is competent
to make this decision independently, she must be permitted
to show that an abortion nevertheless would be in her *648
best interests. If the court is persuaded that it is, the court must
authorize the abortion. If, however, the court is not persuaded
by the minor that she is mature or that the abortion would be
in her best interests, it may decline to sanction the operation.

 There is, however, an important state interest in encouraging
a family rather than a judicial resolution of a minor's abortion
decision. Also, as we have observed above, parents naturally
take an interest in the welfare of their children—an interest
that is particularly strong where a normal family relationship
exists and where the child is living with one or both parents.
These factors properly may be taken into account by a court
called upon to determine whether an abortion in fact is in
a minor's best interests. If, all things considered, the court
determines that an abortion is in the minor's best interests,
she is entitled to court authorization without any parental
involvement. On the other hand, the court may deny the
abortion request of an immature minor in the absence of

parental consultation **3051  if it concludes that her best
interests would be served thereby, or the court may in such
a case defer decision until there is parental consultation
in which the court may participate. But this is the full

extent to which parental involvement may be required. 28

For the reasons stated above, the constitutional right to seek
an abortion may not be unduly burdened by state-imposed
conditions upon initial access to court.

(2)

Section 12S requires that both parents consent to a minor's
abortion. The District Court found it to be “custom” to
perform other medical and surgical procedures on minors with
the consent of only one parent, and it concluded that “nothing
about abortions . . . requires the minor's interest to be treated
*649  differently.” Baird I, 393 F.Supp., at 852. See Baird

III, supra, at 1004 n. 9.
 We are not persuaded that, as a general rule, the requirement
of obtaining both parents' consent unconstitutionally burdens
a minor's right to seek an abortion. The abortion decision
has implications far broader than those associated with most
other kinds of medical treatment. At least when the parents
are together and the pregnant minor is living at home, both the
father and mother have an interest—one normally supportive
—in helping to determine the course that is in the best
interests of a daughter. Consent and involvement by parents
in important decisions by minors long have been recognized
as protective of their immaturity. In the case of the abortion
decision, for reasons we have stated, the focus of the parents'
inquiry should be the best interests of their daughter. As every
pregnant minor is entitled in the first instance to go directly
to the court for a judicial determination without prior parental
notice, consultation, or consent, the general rule with respect
to parental consent does not unduly burden the constitutional
right. Moreover, where the pregnant minor goes to her parents
and consent is denied, she still must have recourse to a prompt

judicial determination of her maturity or best interests. 29

(3)

Another of the questions certified by the District Court to the
Supreme Judicial Court was the following: “If the superior
court finds that the minor is capable [of making], and has,
in fact, made and adhered to, an informed and reasonable
decision to have an abortion, may the court refuse its consent
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based on a finding that a parent's, or its own, contrary decision
*650  is a better one?” Attorney General, 371 Mass., at 747

n. 5, 360 N.E.2d, at 293 n. 5. To this the state court answered:
“[W]e do not view the judge's role as limited to a
determination that the minor is capable of making, and
has made, an informed and reasonable decision to have an
abortion. Certainly the judge must make a determination of
those circumstances, but, if the statutory role of the judge
to determine the best interests of the minor is to be carried
out, he must make a finding on the basis of all relevant
views presented to him. We suspect that the judge will give
great weight to the minor's determination, if informed and
reasonable, but in circumstances where he determines that
the best interests of the minor will not be served by an
abortion, the judge's determination should prevail, assuming
that his conclusion is supported by the evidence and adequate
findings of fact.” Id., at 748, 360 N.E.2d, at 293.

The Supreme Judicial Court's statement reflects the general
rule that a State may require a minor to wait until the age
of **3052  majority before being permitted to exercise legal
rights independently. See n. 23, supra. But we are concerned
here with the exercise of a constitutional right of unique
character. Seesupra, at 3047–3048. As stated above, if the
minor satisfies a court that she has attained sufficient maturity
to make a fully informed decision, she then is entitled to make
her abortion decision independently. We therefore agree with
the District Court that § 12S cannot constitutionally permit
judicial disregard of the abortion decision of a minor who has
been determined to be mature and fully competent to assess

the implications of the choice she has made. 30

*651  IV

 Although it satisfies constitutional standards in large part,
§ 12S falls short of them in two respects: First, it permits
judicial authorization for an abortion to be withheld from
a minor who is found by the superior court to be mature
and fully competent to make this decision independently.
Second, it requires parental consultation or notification in
every instance, without affording the pregnant minor an
opportunity to receive an independent judicial determination
that she is mature enough to consent or that an abortion

would be in her best interests. 31  Accordingly, we affirm the
judgment of the District Court insofar as it invalidates this

statute and enjoins its enforcement. 32

Affirmed.

Mr. Justice REHNQUIST, concurring.

I join the opinion of Mr. Justice POWELL and the judgment
of the Court. At **3053  such time as this Court is willing to
*652  reconsider its earlier decision inPlanned Parenthood

of Central Missouri v. Danforth, 428 U.S. 52, 96 S.Ct. 2831,
49 L.Ed.2d 788 (1976), in which I joined the opinion of Mr.
Justice WHITE, dissenting in part, I shall be more than willing
to participate in that task. But unless and until that time comes,
literally thousands of judges cannot be left with nothing more
than the guidance offered by a truly fragmented holding of
this Court.

Mr. Justice STEVENS, with whom Mr. Justice BRENNAN,
Mr. Justice MARSHALL, and Mr. Justice BLACKMUN join,
concurring in the judgment.

In Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147, the Court held that a woman's right to decide whether
to terminate a pregnancy is *653  entitled to constitutional
protection. In Planned Parenthood of Central Missouri v.
Danforth, 428 U.S. 52, 72–75, 96 S.Ct. 2831, 2842–2843, 49
L.Ed.2d 788, the Court held that a pregnant minor's right to
make the abortion decision may not be conditioned on the
consent of one parent. I am persuaded that these decisions
require affirmance of the District Court's holding that the
Massachusetts statute is unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18 who
has not married must secure the consent of both her parents
before receiving an abortion. “If one or both of the mother's
parents refuse such consent, consent may be obtained by order
of a judge of the Superior Court for good cause shown.”
Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979).

Whatever confusion or uncertainty might have existed as to
how this statute was to operate, see Bellotti v. Baird, 428
U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844, has been eliminated
by the authoritative construction of its provisions by the
Massachusetts Supreme Judicial Court. See Baird v. Attorney
General, 371 Mass. 741, 360 N.E.2d 288 (1977). The statute
was construed to require that every minor who wishes an
abortion must first seek the consent of both parents, unless
a parent is not available or unless the need for the abortion
constitutes “ ‘an emergency requiring immediate action.’ ”
Id., at 750, 360 N.E.2d, at 294. Both parents, so long as they
are available, must also receive notice of judicial proceedings
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brought under the statute by the minor. In those proceedings,
the task of the judge is to determine whether the best interests
of the minor will be served by an abortion. The decision is
his to make, even if he finds “that the minor is capable of
making, and has made, an informed and reasonable decision
to have an abortion.” Id., at 748, 360 N.E.2d, at 293. Thus, no
minor in Massachusetts, no matter how mature and capable
of informed decisionmaking, may receive an abortion without
the consent *654  of either both her parents or a superior
court judge. In every instance, the minor's decision to secure

an abortion is subject to an absolute third-party veto. 1

In Planned Parenthood of Central Missouri v. Danforth,
supra, this Court invalidated statutory provisions requiring
the consent of the husband of a married woman and of
one parent of a pregnant minor to an abortion. As to the
spousal consent, the Court concluded that “we cannot hold
that the State has the constitutional authority to give the
spouse unilaterally the ability to prohibit the wife from
terminating her pregnancy, when the State itself lacks that
right.” 428 U.S., at 70, 96 S.Ct. at 2841. And as to the parental
consent, the Court held that “[j]ust as with the requirement
of consent from the spouse, so here, the State does not have
the constitutional authority to give a third party an absolute,
and possibly **3054  arbitrary, veto over the decision of the
physician and his patient to terminate the patient's pregnancy,
regardless of the reason for withholding the consent.” Id., at
74, 96 S.Ct., at 2843. These holdings, I think, equally apply
to the Massachusetts statute. The differences between the two
statutes are few. Unlike the Missouri statute, Massachusetts
requires the consent of both of the woman's parents. It does, of
course, provide an alternative in the form of a suit initiated by
the woman in superior court. But in that proceeding, the judge
is afforded an absolute veto over the minor's decisions, based
on his judgment of her best interests. In Massachusetts, then,
as in Missouri, the State has imposed an “absolute limitation
on the minor's right to obtain an abortion,” id., at 90, 96
S.Ct., at 2851 (STEWART, J., concurring), applicable to every
pregnant minor in the State who has not married.

*655  The provision of an absolute veto to a judge—

or, potentially, to an appointed administrator 2 —is to me
particularly troubling. The constitutional right to make the
abortion decision affords protection to both of the privacy
interests recognized in this Court's cases: “One is the
individual interest in avoiding disclosure of personal matters,
and another is the interest in independence in making certain
kinds of important decisions.”  Whalen v. Roe, 429 U.S.
589, 599–600, 97 S.Ct. 869, 876, 51 L.Ed.2d 64 (footnotes

omitted). It is inherent in the right to make the abortion
decision that the right may be exercised without public
scrutiny and in defiance of the contrary opinion of the
sovereign or other third parties. In Massachusetts, however,
every minor who cannot secure the consent of both her parents
—which under Danforth cannot be an absolute prerequisite
to an abortion—is required to secure the consent of the
sovereign. As a practical matter, I would suppose that the
need to commence judicial proceedings in order to obtain a
legal abortion would impose a burden at least as great as,
and probably greater than, that imposed on the minor child

by the need to obtain the consent of a parent. 3  Moreover,
once this burden is met, the only standard provided for
the judge's decision is the best interest of the minor. That
standard provides little real guidance to the judge, and his
decision must necessarily reflect personal and societal values
and mores whose enforcement upon the minor—particularly
when contrary to her own informed and reasonable decision
—is fundamentally at odds *656  with privacy interests
underlying the constitutional protection afforded to her
decision.

In short, it seems to me that this litigation is governed
by Danforth ; to the extent this statute differs from that
in Danforth, it is potentially even more restrictive of the
constitutional right to decide whether or not to terminate a
pregnancy. Because the statute has been once authoritatively
construed by the Massachusetts Supreme Judicial Court, and
because it is clear that the statute as written and construed
is not constitutional, I agree with Mr. Justice POWELL
that the District Court's judgment should be affirmed.
Because his opinion goes further, however, and addresses the
constitutionality of an abortion statute that Massachusetts has

not enacted, I decline to join his opinion. 4

**3055  Mr. Justice WHITE, dissenting.

I was in dissent in Planned Parenthood of Central Missouri
v. Danforth, 428 U.S. 52, 94–95, 96 S.Ct. 2831, 2853, 49
L.Ed.2d 788 (1976), on the issue of the validity of requiring
the consent of a parent when an unmarried woman under 18
years of age seeks an abortion. I continue to have the views I
expressed there and also agree with much of what Mr. Justice
STEVENS said in dissent in that *657  case. Id., at 101–105,
96 S.Ct. at 2855–2857. I would not, therefore, strike down
this Massachusetts law.

But even if a parental consent requirement of the kind
involved in Danforth must be deemed invalid, that does not
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condemn the Massachusetts law, which, when the parents
object, authorizes a judge to permit an abortion if he
concludes that an abortion is in the best interests of the
child. Going beyond Danforth, the Court now holds it
unconstitutional for a State to require that in all cases parents
receive notice that their daughter seeks an abortion and, if
they object to the abortion, an opportunity to participate
in a hearing that will determine whether it is in the “best
interests” of the child to undergo the surgery. Until now, I
would have thought inconceivable a holding that the United

States Constitution forbids even notice to parents when their
minor child who seeks surgery objects to such notice and is
able to convince a judge that the parents should be denied
participation in the decision.

With all due respect, I dissent.

All Citations

443 U.S. 622, 99 S.Ct. 3035, 61 L.Ed.2d 797

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions
for the convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 287, 50 L.Ed. 499.

1 The court promptly issued a restraining order which remained in effect until its decision on the merits.
Subsequent stays of enforcement were issued during the complex course of this litigation, with the result that
Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979), never has been enforced by Massachusetts.

2 As originally enacted, § 12S was designated as § 12P of chapter 112. In 1977, the provision was renumbered
as § 12S, and the numbering of subdivisions within the section was eliminated. No changes of substance
were made. We shall refer to the section as § 12S throughout this opinion.

3 The proceedings before the court and the substance of its opinion are described in detail in Bellotti v. Baird,
428 U.S. 132, 136–143, 96 S.Ct. 2857, 2861–2864, 49 L.Ed.2d 844 (1976).

4 Three other minors in similar circumstances were named in the complaint, but the complaint was dismissed
as to them for want of proof of standing. That decision has not been challenged on appeal.

5 Appellants argue that these “immature” minors never were before the District Court and that the court's
remedy should have been tailored to grant relief only to the class of “mature” minors. It is apparent from the
District Court's opinions, however, that it considered the constitutionality of § 12S as applied to all pregnant
minors who might be affected by it. We accept that the rights of this entire category of minors properly were
subject to adjudication.

6 In 1978, the District Court permitted postjudgment intervention by these parties, who now appear jointly
before this Court as intervenor-appellees.

7 As their positions are closely aligned, if not identical, appellants in Nos. 78–329 and 78–330 are hereinafter
referred to collectively as appellants.

8 One member of the three-judge court dissented, arguing that the decision of the majority to allow Mary Moe
to proceed in the case without notice to her parents denied them their parental rights without due process
of law, and that § 12S was consistent with the decisions of this Court recognizing the propriety of parental
control over the conduct of children. See 393 F.Supp., at 857–865.
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9 The nine questions certified by the District Court, with footnotes omitted, are as follows:

“1. What standards, if any, does the statute establish for a parent to apply when considering whether or not
to grant consent?

“a) Is the parent to consider ‘exclusively . . . what will serve the child's best interest’?

“b) If the parent is not limited to considering exclusively the minor's best interests, can the parent take into
consideration the ‘long-term consequences to the family and her parents' marriage relationship’?

“c) Other?

“2. What standard or standards is the superior court to apply?

“a) Is the superior court to disregard all parental objections that are not based exclusively on what would
serve the minor's best interests?

“b) If the superior court finds that the minor is capable, and has, in fact, made and adhered to, an informed
and reasonable decision to have an abortion, may the court refuse its consent based on a finding that a
parent's, or its own, contrary decision is a better one?

“c) Other?

“3. Does the Massachusetts law permit a minor (a) ‘capable of giving informed consent,’ or (b) ‘incapable of
giving informed consent,’ ‘to obtain [a court] order without parental consultation’?

“4. If the court answers any of question 3 in the affirmative, may the superior court, for good cause shown,
enter an order authorizing an abortion, (a), without prior notification to the parents, and (b), without subsequent
notification?

“5. Will the Supreme Judicial Court prescribe a set of procedures to implement c. 112, [§ 12S] which will
expedite the application, hearing, and decision phases of the superior court proceeding provided thereunder?
Appeal?

“6. To what degree do the standards and procedures set forth in c. 112, § 12F (Stat.1975, c. 564), authorizing
minors to give consent to medical and dental care in specified circumstances, parallel the grounds and
procedures for showing good cause under c. 112, [§ 12S]?

“7. May a minor, upon a showing of indigency, have court-appointed counsel?

“8. Is it a defense to his criminal prosecution if a physician performs an abortion solely with the minor's own,
valid, consent, that he reasonably, and in good faith, though erroneously, believed that she was eighteen or
more years old or had been married?

“9. Will the Court make any other comments about the statute which, in its opinion, might assist us in
determining whether it infringes the United States Constitution?”

10 Section 12S itself dispenses with the need for the consent of any parent who “has died or has deserted his
or her family.”

11 The dissenting judge agreed that the State could not permit a judge to override the decision of a minor found
to be mature and capable of giving informed consent to an abortion. He disagreed with the remainder of
the court's conclusions: the best-interests limitation on the withholding of parental consent in the Supreme
Judicial Court's opinion, he argued, must be treated as if part of the statutory language itself; and he read the
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evidentiary record as proving that only rarely would a pregnant minor's interests be disserved by consulting
with her parents about a desired abortion. He also noted the value to a judge in a § 12S proceeding of having
the parents before him as a source of evidence as to the minor's maturity and what course would serve her
best interests. See Baird III, 450 F.Supp., at 1006–1020.

12 Similarly, the Court said in Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 74, 96 S.Ct.
2831, 2843, 49 L.Ed.2d 788 (1976):

“Constitutional rights do not mature and come into being magically only when one attains the state-defined
age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights.”

13 As Mr. Justice STEWART wrote of the exercise by minors of the First Amendment rights that “secur[e] . . .
the liberty of each man to decide for himself what he will read and to what he will listen,” Ginsberg v. New
York, 390 U.S. 629, 649, 88 S.Ct. 1274, 1285, 20 L.Ed.2d 195 (1968) (concurring in result):

“[A]t least in some precisely delineated areas, a child—like someone in a captive audience—is not possessed
of that full capacity for individual choice which is the presupposition of First Amendment guarantees. It is
only upon such a premise, I should suppose, that a State may deprive children of other rights—the right to
marry, for example, or the right to vote—deprivations that would be constitutionally intolerable for adults.” Id.,
at 649–650, 88 S.Ct., at 1286 (footnotes omitted).

14 In Prince an adult had permitted a child in her custody to sell religious literature on a public street in violation
of a state child-labor statute. The child had been permitted to engage in this activity upon her own sincere
request. 321 U.S., at 162, 64 S.Ct., at 440. In upholding the adult's conviction under the statute, we found that
“the interests of society to protect the welfare of children” and to give them “opportunities for growth into free
and independent well-developed men and citizens,” id., at 165, 64 S.Ct., at 442, permitted the State to enforce
its statute, which “[c]oncededly . . . would be invalid,” id., at 167, 64 S.Ct., at 442, if made applicable to adults.

15 Although the State has considerable latitude in enacting laws affecting minors on the basis of their lesser
capacity for mature, affirmative choice, Tinker v. Des Moines School Dist., 393 U.S. 503, 89 S.Ct. 733, 21
L.Ed.2d 731 (1969), illustrates that it may not arbitrarily deprive them of their freedom of action altogether.
The Court held in Tinker that a schoolchild's First Amendment freedom of expression entitled him, contrary to
school policy, to attend school wearing a black armband as a silent protest against American involvement in
the hostilities in Vietnam. The Court acknowledged that the State was permitted to prohibit conduct otherwise
shielded by the Constitution that “for any reason—whether it stems from time, place, or type of behavior—
materially disrupts classwork or involves substantial disorder or invasion of the rights of others.” Id., at 513,
89 S.Ct., at 740. It upheld the First Amendment right of the schoolchildren in that case, however, not only
because it found no evidence in the record that their wearing of black armbands threatened any substantial
interference with the proper objectives of the school district, but also because it appeared that the challenged
policy was intended primarily to stifle any debate whatsoever—even nondisruptive discussions—on important
political and moral issues. See id., at 510, 89 S.Ct., at 738.

16 See, e. g., Mass.Gen.Laws Ann., ch. 207, §§ 7, 24, 25, 33, 33A (West 1958 and Supp.1979) (parental consent
required for marriage of person under 18); Mass.Gen.Laws Ann., ch. 119, § 55A (West Supp.1979) (waiver
of counsel by minor in juvenile delinquency proceedings must be made through parent or guardian).

17 See Hafen, Children's Liberation and the New Egalitarianism: Some Reservations About Abandoning
Children to Their “Rights,” 1976 B.Y.U.L.Rev. 605.

18 The Court's opinions discussed in the text above—Pierce, Yoder, Prince, and Ginsberg —all have contributed
to a line of decisions suggesting the existence of a constitutional parental right against undue, adverse
interference by the State. See also Smith v. Organization of Foster Families, 431 U.S. 816, 842–844, 97 S.Ct.
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2094, 2109, 53 L.Ed.2d 14 (1977); Carey v. Population Services International, 431 U.S. 678, 708, 97 S.Ct.
2010, 2028, 52 L.Ed.2d 675 (1977) (opinion of POWELL, J.);  Moore v. East Cleveland, 431 U.S. 494, 97
S.Ct. 1932, 52 L.Ed.2d 531 (1977) (plurality opinion); Stanley v. Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208,
1212, 31 L.Ed.2d 551 (1972); Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 67 L.Ed. 1042 (1923).
Cf. Parham v. J. R., 442 U.S. 584, 99 S.Ct. 2493, 61 L.Ed.2d 101 (1979); id., at 621, 99 S.Ct., at 2513
(STEWART, J., concurring in result).

19 In Planned Parenthood of Central Missouri v. Danforth, 428 U.S., at 75, 96 S.Ct., at 2844, “[w]e emphasize[d]
that our holding . . . [did] not suggest that every minor, regardless of age or maturity, may give effective
consent for termination of her pregnancy.”

20 The expert testimony at the hearings in the District Court uniformly was to the effect that parental involvement
in a minor's abortion decision, if compassionate and supportive, was highly desirable. The findings of the
court reflect this consensus. See Baird I, 393 F.Supp., at 853.

21 Mr. Justice STEWART's concurring opinion in Danforth underscored the need for parental involvement in
minors' abortion decisions by describing the procedures followed at the clinic operated by the Parents Aid
Society and Dr. Gerald Zupnick:

“The counseling . . . occurs entirely on the day the abortion is to be performed . . . . It lasts for two hours
and takes place in groups that include both minors and adults who are strangers to one another . . . . The
physician takes no part in this counseling process . . . . Counseling is typically limited to a description of
abortion procedures, possible complications, and birth control techniques . . . .

“The abortion itself takes five to seven minutes . . . . The physician has no prior contact with the minor, and
on the days that abortions are being performed at the [clinic], the physician . . . may be performing abortions
on many other adults and minors . . . . On busy days patients are scheduled in separate groups, consisting
usually of five patients . . . . After the abortion [the physician] spends a brief period with the minor and others
in the group in the recovery room . . . .” 428 U.S., at 91–92, n. 2, 96 S.Ct., at 2851 n. 2, quoting Brief for
Appellants in Bellotti I, O.T.1975, No. 75–73, pp. 43–44.

In Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973), and Doe v. Bolton, 410 U.S. 179, 93
S.Ct. 739, 35 L.Ed.2d 201 (1973), we emphasized the importance of the role of the attending physician.
Those cases involved adult women presumably capable of selecting and obtaining a competent physician.
In this case, however, we are concerned only with minors who, according to the record, may range in age
from children of 12 years to 17-year-old teenagers. Even the latter are less likely than adults to know or be
able to recognize ethical, qualified physicians, or to have the means to engage such professionals. Many
minors who bypass their parents probably will resort to an abortion clinic, without being able to distinguish
the competent and ethical from those that are incompetent or unethical.

22 As § 12S provides for involvement of the state superior court in minors' abortion decisions, we discuss the
alternative procedure described in the text in terms of judicial proceedings. We do not suggest, however, that
a State choosing to require parental consent could not delegate the alternative procedure to a juvenile court
or an administrative agency or officer. Indeed, much can be said for employing procedures and a forum less
formal than those associated with a court of general jurisdiction.

23 The nature of both the State's interest in fostering parental authority and the problem of determining “maturity”
makes clear why the State generally may resort to objective, though inevitably arbitrary, criteria such as age
limits, marital status, or membership in the Armed Forces for lifting some or all of the legal disabilities of
minority. Not only is it difficult to define, let alone determine, maturity, but also the fact that a minor may be
very much an adult in some respects does not mean that his or her need and opportunity for growth under
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parental guidance and discipline have ended. As discussed in the text, however, the peculiar nature of the
abortion decision requires the opportunity for case-by-case evaluations of the maturity of pregnant minors.

24 The Supreme Judicial Court held that § 12S imposed this standard on the superior court in large part because
it construed the statute as containing the same restriction on parents. See supra, at 3041. The court concluded
that the judge should not be entitled “to exercise his authority on a standard broader than that to which a
parent must adhere.”  Attorney General, 371 Mass., at 748, 360 N.E.2d, at 293.

Intervenors argue that, assuming state-supported parental involvement in the minor's abortion decision is
permissible, the State may not endorse the withholding of parental consent for any reason not believed to be
in the minor's best interests. They agree with the District Court that, even though § 12S was construed by the
highest state court to impose this restriction, the statute is flawed because the restriction is not apparent on
its face. Intervenors thus concur in the District Court's assumption that the statute will encourage parents to
withhold consent for impermissible reasons. See Baird III, 450 F.Supp. at 1004–1005; Baird II, 428 F.Supp.,
854, 855–856 (Mass.1977).

There is no basis for this assertion. As a general rule, the interpretation of a state statute by the State's
highest court “is as though written into the ordinance itself,” Poulos v. New Hampshire, 345 U.S. 395, 402,
73 S.Ct. 760, 765, 97 L.Ed. 1105 (1953), and we are obliged to view the restriction on the parental-consent
requirement “as if [§ 12S] had been so amended by the [Massachusetts] legislature.” Winters v. New York,
333 U.S. 507, 514, 68 S.Ct. 665, 669, 92 L.Ed. 840 (1948).

25 Intervenors take issue with the Supreme Judicial Court's assurances that judicial proceedings will provide the
necessary confidentiality, lack of procedural burden, and speed of resolution. In the absence of any evidence
as to the operation of judicial proceedings under § 12S—and there is none, since appellees successfully
sought to enjoin Massachusetts from putting it into effect—we must assume that the Supreme Judicial Court's
judgment is correct.

26 The statute also provides that “[i]f both parents have died or have deserted their family, consent of the mother's
guardian or other person having duties similar to a guardian, or any person who had assumed the care and
custody of the mother is sufficient.”

27 This reading of the statute requires parental consultation and consent more strictly than appellants
themselves previously believed was necessary. In their first argument before this Court, and again before
the Supreme Judicial Court, appellants argued that § 12S was not intended to abrogate Massachusetts'
common-law “mature minor” rule as it applies to abortions. See 428 U.S., at 144, 96 S.Ct., at 2864. They
also suggested that, under some circumstances, § 12S might permit even immature minors to obtain judicial
approval for an abortion without any parental consultation. See 428 U.S., at 145, 96 S.Ct., at 2865; Attorney
General, supra, 371 Mass., at 751, 360 N.E.2d, at 294. The Supreme Judicial Court sketched the outlines
of the mature minor rule that would apply in the absence of § 12S: “The mature minor rule calls for an
analysis of the nature of the operation, its likely benefit, and the capacity of the particular minor to understand
fully what the medical procedure involves. . . . Judicial intervention is not required. If judicial approval is
obtained, however, the doctor is protected from a subsequent claim that the circumstances did not warrant his
reliance on the mature minor rule, and, of course, the minor patient is afforded advance protection against a
misapplication of the rule.” Id., at 752, 360 N.E.2d, at 295. “We conclude that, apart from statutory limitations
which are constitutional, where the best interests of a minor will be served by not notifying his or her parents of
intended medical treatment and where the minor is capable of giving informed consent to that treatment, the
mature minor rule applies in this Commonwealth.” Id., at 754, 360 N.E.2d, at 296. The Supreme Judicial Court
held that the common-law mature minor rule was inapplicable to abortions because it had been legislatively
superseded by § 12S.

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_293 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_345_1004&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_345_1004 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977106106&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_345_855&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_345_855 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977106106&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_345_855&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_345_855 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953119199&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_765&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_765 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953119199&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_765&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_765 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_669 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119287&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_669 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142444&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_2864 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142444&pubNum=708&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2865&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_708_2865 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_294 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_294 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_295 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_296 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 


Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 17

28 Of course, if the minor consults with her parents voluntarily and they withhold consent, she is free to seek
judicial authorization for the abortion immediately.

29 There will be cases where the pregnant minor has received approval of the abortion decision by one parent. In
that event, the parent can support the daughter's request for a prompt judicial determination, and the parent's
support should be given great, if not dispositive, weight.

30 Appellees and intervenors have argued that § 12S violates the Equal Protection Clause of the Fourteenth
Amendment. As we have concluded that the statute is constitutionally infirm for other reasons, there is no
need to consider this question.

31 Section 12S evidently applies to all nonemergency abortions performed on minors, without regard to the
period in pregnancy during which the procedure occurs. As the court below recognized, most abortions are
performed during the early stages of pregnancy, before the end of the first trimester. See Baird III, 450
F.Supp., at 1001; Baird I, 393 F.Supp., at 853. This coincides approximately with the pre-viability period
during which a pregnant woman's right to decide, in consultation with her physician, to have an abortion is
most immune to state intervention. See Roe v. Wade, 410 U.S., at 164–165, 93 S.Ct., at 732.

The propriety of parental involvement in a minor's abortion decision does not diminish as the pregnancy
progresses and legitimate concerns for the pregnant minor's health increase. Furthermore, the opportunity
for direct access to court which we have described is adequate to safeguard throughout pregnancy the
constitutionally protected interests of a minor in the abortion decision. Thus, although a significant number
of abortions within the scope of § 12S might be performed during the later stages of pregnancy, we do not
believe a different analysis of the statute is required for them.

32 The opinion of Mr. Justice STEVENS, concurring in the judgment, joined by three Members of the Court,
characterizes this opinion as “advisory” and the questions it addresses as “hypothetical.” Apparently, this is
criticism of our attempt to provide some guidance as to how a State constitutionally may provide for adult
involvement—either by parents or a state official such as a judge—in the abortion decisions of minors. In
view of the importance of the issue raised, and the protracted litigation to which these parties already have
been subjected, we think it would be irresponsible simply to invalidate § 12S without stating our views as
to the controlling principles.

The statute before us today is the same one that was here in Bellotti I. The issues it presents were not
then deemed “hypothetical.” In a unanimous opinion, we remanded the case with directions that appropriate
questions be certified to the Supreme Judicial Court of Massachusetts “concerning the meaning of [§ 12S]
and the procedure it imposes.” 428 U.S., at 151, 96 S.Ct., at 2868. We directed that this be done because, as
stated in the opinion, we thought the construction of § 12S urged by appellants would “avoid or substantially
modify the federal constitutional challenge to the statute.” Id., at 148, 96 S.Ct., at 2866. The central feature
of § 12S was its provision that a state-court judge could make the ultimate decision, when necessary, as to
the exercise by a minor of the right to an abortion. See Id., at 145, 96 S.Ct. at 2865. We held that this “would
be fundamentally different from a statute that creates a ‘parental veto’ [of the kind rejected in Danforth.]” Ibid.
(footnote omitted). Thus, all Members of the Court agreed that providing for decisionmaking authority in a
judge was not the kind of veto power held invalid in Danforth. The basic issues that were before us in Bellotti
I remain in the case, sharpened by the construction of § 12S by the Supreme Judicial Court.

1 By affording such a veto, the Massachusetts statute does far more than simply provide for notice to
the parents. See post, at 3055 (WHITE, J., dissenting). Neither Danforth nor this case determines the
constitutionality of a statute which does no more than require notice to the parents, without affording them
or any other third party an absolute veto.
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2 See ante, at 3048 n. 22.

3 A minor may secure the assistance of counsel in filing and prosecuting her suit, but that is not guaranteed.
The Massachusetts Supreme Judicial Court in response to the question whether a minor, upon a showing of
indigency, may have court-appointed counsel, “construe[d] the statutes of the Commonwealth to authorize
the appointment of counsel or a guardian ad litem for an indigent minor at public expense, if necessary,
if the judge, in his discretion, concludes that the best interests of the minor would be served by such an
appointment.” Baird v. Attorney General, 371 Mass. 741, 764, 360 N.E.2d 288, 301 (1977) (emphasis added).

4 Until and unless Massachusetts or another State enacts a less restrictive statutory scheme, this Court has
no occasion to render an advisory opinion on the constitutionality of such a scheme. A real statute—rather
than a mere outline of a possible statute—and a real case or controversy may well present questions that
appear quite different from the hypothetical questions Mr. Justice POWELL has elected to address. Indeed,
there is a certain irony in his suggestion that a statute that is intended to vindicate “the special interest of the
State in encouraging an unmarried pregnant minor to seek the advice of her parents in making the important
decision whether or not to bear a child,” see ante, at 3046, need not require notice to the parents of the
minor's intended decision. That irony makes me wonder whether any legislature concerned with parental
consultation would, in the absence of today's advisory opinion, have enacted a statute comparable to the
one my Brethren have discussed.
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